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INTRODUCTION 


VER the past several decades, subsidy—on an ever increasing scale— 
has become a seemingly necessary component of the national economy. 
Over this span of time this form of public expenditure has evolved into 
many forms. In terms of individual annual appropriations, they may range 
from a few million to many millions of dollars. Those dollars identified 
with scheduled airline operations comprise one of the smallest identifiable 
subsidies. 
Yet in spite of its relatively small percentage of the total, airline sub- 
sidies annually attract the most detailed and persistent scrutiny. There 
appear to be two basic reasons for this attention: 


1. With the possible exception of maritime subsidies, appropriations 
supporting scheduled airline services are the most clearly identified. 

2. It is the only subsidy devoted to a highly competitive business— 
transportation. 


Over the years following the passage of the Civil Aeronautics Act of 
1938, subsidy payments in support of the scheduled domestic and inter- 
national air services have ranged from a high of $83,774,000 in 1950, to a 
post-war low of $19.7 million in 1946. 

For Fiscal Year 1960, the Civil Aeronautics Board has estimated that 
no subsidy will be paid in support of services rendered by any domestic 
trunk line or to any international airline. Only certain of the Alaskan Air- 
lines, the three helicopter operators and the thirteen local service airlines 
are scheduled to receive supplemental or subsidy payments. 

Yet subsidy appropriations made so far for Fiscal Year 1960 total 
$60,300,000 or $41 million more than for the low year reached in 1946. The 
bulk of this year’s appropriations will be paid to the local service airlines in. 
support of scheduled air services to about 540 cities throughout the nation, 
of which more than 300 are solely dependent upon local service airlines 
for their scheduled air services. Present indications are that appropriations 
made for Fiscal 1960 will not be adequate to meet the year’s commitments 
and that a supplemental appropriation will in all likelihood be required 
after Congress reconvenes. 

Moreover, the subsidy total over the years ahead promises to increase. 
Depending upon what additional service obligations are assigned to the local 
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carrier group, the subsidy total may reach a high of between $75,000,000 
and $80,000,000 unless certain actions are taken to offset or arrest what 
otherwise appears to be an inescapable trend. This latter figure may in 
itself be low if the demand for scheduled air services by an increasing 
number of smaller communities increases as it has over the past two to 
five years. 

Certainly this trend toward higher annual subsidy appropriations is a 
matter of grave concern, but there is nothing mysterious or insidious about 
the trend, It is simply that the local carriers have become an increasingly 
popular and integral part of the economic life of a steadily increasing list 
of cities and communities making up the overall national economy. The 
demand for the service appears to parallel the increasing competition be- 
tween cities for new industry in their own struggle for economic survival 
and their increasing isolation brought about by the steady and persistent 
curtailment of rail service. 

The following pages are devoted to an analysis and evaluation of the 
subsidy devoted to support of scheduled air service to intermediate sized 
cities and communities. Of even greater importance, a way is sought to 
reduce and ultimately eliminate this particular form of subsidy. Due to the 
complex nature of the subject the article has been divided into two parts. 

Part I is concerned only with background, an analysis of the purpose 
of this subsidy, why it is increasing and why it has not yet reached its peak. 

Part II is devoted to a program designed to control the present upward 
trend, to reduce the total and ultimately eliminate this form of subsidy. 
The program advanced promises to be controversial. Part II deals frankly 
with the subject of subsidized competition, a more equitable share in total 
commercial revenues and a general overhauling of present day concepts, 


PART I 


Wuy AIRLINE SuBSDY Is INCREASING 


The increase in subsidy requirements—both that experienced recently 
and that forecast—is simply the product of three major influences: 


1. The local airlines are being assigned service responsibilities to an 
ever-increasing number of intermediate cities—sometimes at points 
not even sought by the airline involved—where commercial revenue 
potential cannot possibly be sufficient to meet the cost of performing 
the service, and 

. The local airlines are at long last being permitted to make a belated 
but unnecessarily expensive transition to post-war aircraft, generally 
without adequate financing or working capital, and 

. Eleven of the thirteen local airlines have past period earnings due 
them for periods extending back to as long as nearly five years. This 
accumulation of money due and ultimately payable, plus the recog- 
nized need for prompt provision of higher debt servicing require- 
ments and a higher allowance for profit as a product of higher 
capital, higher interest costs and a steadily increasing investment 
base, will all combine to increase, temporarily at least, the net 
subsidy requirements. 


The usual inflationary forces are, of course, at work in the local airlines 
just as they are in any other business in the nation today. But these forces 
have been for the most part met through modest rate increases, a continued 
and encouraging annual increase in commercial revenues over present sys- 
tems, by steadily improving efficiency and productivity, and a maturing 
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management group. The basic cause for the increase in the total subsidy 
appropriation is beyond the control of the local airline managements and is 
to be found almost exclusively in the triple factors cited above, How high 
the total will go and how long any given plateau will remain are dependent 
upon the corrective actions taken to arrest or reverse the trend. 


THE PURPOSE OF SUBSIDY AND ITS BENEFICIARIES 


At the risk of over-simplification, it must seem: 


1. There exists a federal policy that the national economy requires ; 
scheduled airline service to both large and intermediate populations. 

2. There is recognition of the obvious fact that commercial revenues | 
from a number of the smaller communities will, at least at the outset, 
be insufficient to offset the cost of providing the service. Hence, sup- 
plemental funds or subsidy is provided in amounts necessary to make 
up the difference plus providing a fair return on the investment 
necessary to provide the service. 

. So long as this federal policy remains in force, and so long as expan- 
sion of the policy in compliance with demands for increased service 
is continued, then service in markets incapable of generating suffi- 
cient commercial revenues must either be provided by a government 
agency or a private contractor. In either case supplemental funds 
will be required. 


It seems logical to reason, therefore, that the local service airlines are, 
in fact, merely the instruments of a worthwhile and necessary federal policy 
and function as contractors in the fulfillment of that policy. Payments made 
to the providers of the service through the Civil Aeronautics Board are, 
therefore, payments for services rendered in the form of an indirect subsidy 
to the communities receiving those services. 


COMMUNITY DEMANDS AND THE EFFECT ON SUBSIDY 


The basic point to be made here is that if a local service function is to 
be provided by private entities and if they, in turn, are limited simply to 
serving markets which do not generate sufficient revenues to pay for the 
service, then supplemental funds are required. The only alternative obviously 
is either to abandon the concept and with it the service or to operate the 
service as a special function of the government. 

The former is extremely unlikely in view of (a) the more than 300 
communities solely dependent upon the local airlines for scheduled air serv- 
ice, (b) the steady curtailment and abandonment of rail or alternative 
transportation media, and (c) the smaller cities’ desperate struggle for 
economic survival, which in turn is based upon the continuing urgency of 
attracting new industry to their communities. With regard especially to 
this last point, there is instance after instance on record where existing air 
service—provided solely by a local service airline—was a condition precedent 
to the selection of the community as the site for a new plant or facility! 

Operation of scheduled airline service as a function of government would 
require supporting funds in amounts which would dwarf the supplementing 
funds required today or anticipated under private operation. 

As a measure of the role played by the local airlines in a community’s 
economy and the effect that this role has had in shaping the demands of an 
increasing number of other communities for service, it may be well to 
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establish the number of points added each year to the local service systems 
over the past eleven years, The following table illustrates this development: 





New Points Total Points Average Subsidy per 

Certificated Served Population! Passenger ($) 
1949 _- 13,699 21.20 
1950 _ 16.53 
1951 338 20,984 12.55 
1952 330 22,428 13.08 
1953 339 22,111 12.70 
1954 338 22,946 9.76 
1955 341 27,630 7.25 
1956 359 29,782 7.66 
1957 372 28,939 TAT 
1958 382 29,624 7.09 
19592 424 28,805 7.03 











Thus, in 1959 alone, the Civil Aeronautics Board certificated exclusive 
local airline service to 47 points in an unprecedented expansion of local 
services, Without a single exception, the communities seeking this new or 
additional service were completely and directly supported by their commu- 
nity leaders and by either or both their Congressmen and Senators. In one 
case alone? nine Senators and ten Congressmen (8 states) appeared before 
the Civil Aeronautics Board in oral argument in support of the expressed 
objectives and demands of their communities. Certification in this case was 
accomplished even though the Board estimated $5,000,000 of additional 
subsidy would be required to support the services sought by the communities. 

To effectively comprehend the impact of this one case alone—and there 
were several during calendar year 1959—consider that the services contem- 
plated under this certification on an annual basis will comprise only 8.5%* 
of the total plane mileage operated by the local airlines over the balance of 
the United States this year.5 Yet, the forecast subsidy required to support 
the operation based upon the Board’s estimate, comprises 18% of the entire 
local service subsidy requirements for Fiscal 1960. Moreover, the cities 
benefiting from the certification comprise—from a standpoint of population 
—only 1% of the community populations receiving air services from the 
local airlines. 

The case described in the foregoing is admittedly an outstanding exam- 
ple; but to varying degrees the example is being repeated in case after case. 
It is this often forceful and ever-insistent phenomenon of public demand 
which is the greatest single contributor to increased subsidy. In the final 
analysis the Board is simply an arm of the Congress and an instrument of 
the people. That it should respond to demands from both these sources for 
scheduled air services certainly should cause neither surprise nor concern. 
That both emotions will be present when a final accounting is made, there 
is little doubt. Nevertheless, the Congress and the communities they serve 
cannot on the one hand demand that the Board render air operating certifi- 
cates to their communities where a known large increase in the subsidy bill 
is required, and then on the other hand be critical of the bill submitted to 
it in payment for the resulting services. 





1 Cities served exclusively by the local airlines. 

2 For year ending September 30, 1959. 

8 The Seven States Area Case, Docket 7454 et al. 

4 Based on an assumed 1.5 round trips per day over the new routes involved. 
5 Based on 12 months ending September 1959. 
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THE BELATED TRANSITION TO POST-WAR PRESSURIZED AIRCRAFT 


For some years it has been apparent that the DC-3 had to be replaced. 
Initially purchased at bargain basement prices with ready access to cheap 
and plentiful surplus spare parts, the DC-3 was the obvious airplane with 
which to launch the local service concept. Moreover, the traveling public 
still accepted the DC-3 as a satisfactory transportation medium. 

Over the thirteen years of local service airline operation, the communi- 
ties and the user have become increasingly insistent in their demands for 
more modern and pressurized equipment. Over this span of time also, surplus 
stores of DC-3 spare parts have gradually disappeared, thus necessitating 
purchase of spare parts under today’s manufacturing costs in individual job 
lots—a substantially more costly situation. 

At the outset, local service wages paid maintenance, flight and passenger 
service personnel were somewhat below the trunk-line average. This gen- 
erally is not true today, Since there is no apparent way to further increase 
the productive capacity of the DC-3,° unit operating costs have increased to 
the extent that the DC-3 is becoming increasingly uneconomic under any 
circumstances. 

For these reasons, both the Board and the airlines have moved toward 
a steady replacement of the DC-3 with post-war aircraft. In preparation for 
this the Board sponsored and the Congress passed legislation making it 
possible to procure the aircraft through guaranteeing loans where other 
credit was not available. In addition the Board launched a series of area 
investigations for the purpose of “over-hauling” the airlines’ route systems 
—strengthening these routes where possible by certification into more 
productive markets—but basically to create a more favorable operating 
situation for the introduction of the new and larger aircraft. 

These worthwhile but long-range actions by the Board in themselves are 
destined to temporarily increase the subsidy requirements for two not-so- 
surprising reasons: 


1. In the introduction of any new aircraft there is a “learning curve 
period” when costs are higher than they will be as personnel become 
more experienced. 

. The new aircraft being purchased not only have a higher capacity, | 
but cannot be economically operated over the same short stage-lengths 
which characterized the DC-3 use. Time is required to absorb these 
new aircraft—time both from the standpoint of completing the sys- 
tem “up-dating” process through which the Board is progressing, but; 
time too for revenues, measured in terms of public use, to catch up! 
with the increased capacity being offered. 


While the so-called “Area Investigations” were conceived with the idea 
of strengthening the Local Service route structures thus enabling them to 
make more economic use of the new equipment and to serve more dense 
travel markets, the cases took a somewhat surprising turn. The Board—and 
the local airlines—had not counted on the pent-up demand for new services 
from a great many communities within the geographical limits established 
for each area. What was originally intended to be a cleaning up or stream- 
lining of the individual route structures, became in addition the forum for 
a multitude of new service requests, 

Starting in the westward part of the nation and moving progressively 
eastward, certifications to date have largely been to relatively sparsely 
settled and isolated communities. Due to the insistent demand for new serv- 





6 Operated generally in a 21-passenger configuration by the trunk lines, the 
local carriers have modified these aircraft to 24-28 passenger configuration. 
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ices—which in a great many cases have been based upon public need other 
than a proven ability to provide sufficient commercial revenues to pay for 
the service—the improvements made in the local systems have been generally 
submerged in the additional costs incurred to provide the new services. As 
these area investigations center on the more densely populated areas East 
of the Mississippi, the impact of certifications to new cities will become 
less apparent, and the benefits to be gained by relaxing restrictions and 
opportunities to serve the more dense travel markets will become more 
apparent. : 

New aircraft being introduced in increasing numbers are being asked, 
therefore, to perform a type of service for which they clearly were not 
designed and should not reasonably be expected to perform, While this 
situation is being steadily corrected in part, correction is lagging behind 
implementation and is contributing heavily to learning and transition costs. 


EARNINGS—THEIR FUTURE IMPACT ON SUBSIDY 


The third factor which will serve to increase the subsidy bill concerns 
the matter of a fair return on the investment dedicated to providing the 
certificated services. 

Through 1958, during the twenty years following passage of the Civil 
Aeronautics Act, mail and public service payments to all the airlines have 
been based upon an assumed 8% net return after taxes on the investment 
base “used and useful in the conduct of air transportation.” Investment 
base as used in this context is investment from any source—equity or debt 
—which clearly is used to produce scheduled air services. 

For the most part, this original rate of return was based upon the cost 
of procuring capital with which to keep pace with a tremendously dynamic 
growth. In 1957 the Board set down for hearing a case commonly referred 
to as the “Local Airline Rate of Return Case.” Its purpose was to determine 
whether or not the traditional rate should be revised. During 1958 and 1959, 
with this case still not completed, the Board increased the rate to 9.5% after 
taxes as an interim measure in recognition of the increased cost of procur- 
ing capital. The Hearing Examiner assigned to the rate of return case 
meanwhile has recommended that the rate of return for the local airlines 
be increased to 12.5% after taxes. Oral argument before the Board will be 
heard early in 1960, and a decision reached presumably during the first 
half of 1960. 

Without in any way attempting to forecast the outcome of the case 
before the Board, it is evident that the rate of return must be increased 
and has in fact been increased in the most recent settlements made.’ It is 
also evident that the cost of both debt and equity capital has increased over 
the last two years particularly. Over this same span of time the investments 
of the local airlines have been sharply increased, both as a result of increased 
service obligations assigned to them and as a product of the new, more 
expensive equipment operated over many of the routes. The equipment 
transition has by no means been completed and in fact is just getting under 
way. In time the additional revenues generated by the new equipment will 
meet and offset the increased cost obligations incurred in their introduction. 
But until commercial revenues increase to this point and until such time as 
the local service carriers are permitted to participate in the more dense 
travel markets there will be an increase in the subsidy support required for 
their operation. 





7 Mohawk, Southern, Pacific, et al. 
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WuatT Not To Do ABouT SUBSIDY 


From the combination of factors reflected up to this point—additional 
service responsibilities, the initially and temporary expensive transition to 
post-war equipment, and an examination and correction for profit provision 
—it must be evident that the subsidy payments are going to increase to a 
substantial extent, unless a program is evolved to offset the increased 
requirements or there is a positive curtailment of the services which in 
themselves constitute the major cause for increased federal support. 

It is appropriate at this point to devote some space to two common but 
wholly impractical means of controlling or eliminating the present subsidy 
obligations of the government, These are—generally expressed: 


1. That services now being performed which require subsidy support 
be eliminated, and that there be no further certification to communi- 
ties unless it can be demonstrated that subsidy will not be required. 

. That the trunk airlines be required to serve a fair share of the 
subsidized community points, thus absorbing a portion of the cost 
of providing service to all communities, 


I—The Likelihood of Service Elimination 


Elimination of service to subsidized communities is neither practical 
nor likely. Neither is it possible to declare a moratorium on future service 
pleas of communities yet unserved any more than it has been possible over 
the past two and three years to say “no” to earnest and justified pleas for 
certification. Scheduled airline services are today too deeply a part of a 
community’s economic life. With the steady withdrawal or curtailment and 
in some cases complete elimination of rail service to a significant number 
of communities, scheduled air services often are the only regular common 
carrier service remaining. 

Curtailment or suspension of scheduled air services may be feasible at 
localities which fail to meet certain minimum support criteria; but this 
course of action is dependent upon the development of a set of standard 
measurements to determine a community’s continuing eligibility for sched- 
uled air services. Certainly such a course of action—unless most carefully 
conceived—is at best difficult and politically potent. Moreover, there are 
growing signs that State aviation departments or similar bodies are exer- 
cising an increasing authority over continuation of service to points in their 
states which the Civil Aeronautics Board has decreed does not meet sched- 
uled service qualifications and subsequently suspended. In the absence of 
legislation which clearly establishes state-federal boundaries of authority, 
such a procedure of suspension of service can become an increasingly costly 
process in terms of continued subsidy support from the Federal Treasury. 
The Federal Aviation Act does not deal with this matter of State-Federal 
jurisdiction and requirements, nor does any other law appear to meet what 
promises to become an increasingly difficult problem. 


The establishment of specific service eligibility requirements, while nec- 
essary, is no less difficult for the Board than it is for the Congress. Such 
factors as isolation, access to other transportation media, the national 
defense, and proximity to existing air services at neighboring airports are 
controlling factors and dictate therefore the process of individual judgment 
and decision. 

So long as the Board is subject, as it unmistakably is, to community 
demands for service, then without at least a starting point designed to 
establish at least a lower limit of service eligible for subsidy support, there 
can be no really effective control over the total annual subsidy bill. There 
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is an equal need for the establishment of a higher limit of eligibility. This 
is dealt with in Part II. 

The Board in recent years has taken two significant, although under- 
standably cautious, actions designed to establish at least the lower limits of 
service eligibility. The first action was an outgrowth of the legislation per- 
manently certificating the local service airlines. Here the Board established 
a policy which in effect decreed that communities generating less than five 
boarding passengers per day would be temporarily certificated for limited 
additional periods of time; all others certificated before a certain date 
received permanent certifications. 

The second Board action is reflected in a recent route proceeding® and 
in various speeches and actions in subsequent proceedings. Here the Board 
for the first time enunciated a “use-it-or-lose-it” policy. This policy, in effect, 
requires that a given route must produce an average of at least five passen- 
gers per flight operated, and that each community served must generate at 
least five passengers daily—the equivalent of 2.5 passengers per departure. 

This cautious policy, while most necessary, is by no means the answer 
to subsidy control. It merely serves to slow down the upward subsidy trend, 
and establishes a bench-mark from which to work. Obviously, the standards 
specified in the policy could be increased to produce any desired impact on 
the total subsidy requirements; but the end product of progressively higher 
standards would inevitably mean the progressive elimination of service to a 
proportionately greater number of communities. It is unlikely that the 
standards will be increased within the foreseeable future, short of a specific 
Congressional directive to do so. 

In summary, therefore, while certain savings can be and are being 
realized through the medium of establishing productive objectives in order 


to retain service, the overall effect of the policy as it stands at present will 
be simply to slow-down the upward subsidy trend. The complete elimination 
of these services requiring subsidy is no more likely than is a moratorium 
on further certifications to the increasing number of cities demanding air 
service in the future. 


IIl—Replacement by Trunk Airlines 


Just as elimination of services to the smaller communities is not the 
answer to subsidy reduction without there being a major shift in federal 
policy, neither is it feasible to require the trunk airlines to serve communi- 
ties where either the trunkline has evidenced an unwillingness to serve or 
where such service because of subsidy requirements would at best be of a 
token nature. 

There is an understandable temptation to require the trunk airlines to 
perform services which taken separately would not meet normal operating 
costs. Under this concept profits from one of the dense markets would pay 
for the unprofitable operation. There are a number of sound reasons, how- 
ever, why this policy would be both damaging and tremendously costly. 

As a first point of analysis it may be well to review the theory—which is 
still sound—under which the local service airlines were first brought into 
being in 1946, Basically, the theory was that scheduled air services to smaller 
cities and communities should be provided by a new class of airlines—a type 
of airline which would be devoted primarily to a short haul function as 
opposed to long haul and using equipment designed primarily for service 
involving off-line points. This type airline would, it was reasoned, devote 
more specific energies and emphasis and ingenuity to the development of 
short haul or daily commuter type traffic, 





8 The Seven States Area Case, supra note 3. 
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The role of the trunk airline, under this concept, would in turn be that 
of specializing in the long-haul! business between major cities and connecting 
the principal marketing areas of the nation. The trunk lines could be 
expected to devote their primary energies and capital to the development 
of that business; and because of that emphasis could not be expected to 
develop or otherwise adequately serve the less dense markets and smaller 
cities. 

Whether this concept was wise or not is moot at this point. Because with 
the passage of time, the trunk airlines to varying degrees have been pro- 
gressively replaced at 94 points. In almost every case, the replacement has 
been followed by modest to tremendous increases in the number of persons 
using the scheduled airline services and the amount of goods shipped by air 
to and from these cities. 

There is nothing magic about these five, ten and twenty-fold increases 
in patronage. It is simply the product of schedules being operated at the 
right times of the day at a frequency designed to breed repetitive travel 
habits and a specialized and often devoted sensitivity to the community 
needs and service requirements. It would be impossible to revert now to a 
concept that the trunks should be required to take back some of these cities 
and provide a quantum of service to which the community needs have been 
geared even if the trunks were able to do so—which they are not. 

The evolution taking place over the past decade in the scheduled airline 
industry is by no means limited to the simple matter of the local airlines 
replacing the trunk lines at certain cities, although the replacement policy 
has had a tremendously significant impact on the economic independence and 
well-being of the trunks. The function of replacement together with the 
Board’s efforts over this same period of time to make all the trunk airlines 
self-sufficient have joined to make it impossible for the trunks to perform 
the services rendered by the local airlines. 

As part of the background to this situation it is submitted that perhaps 
the most important single action occurring over the past decade was issu- 
ance of Executive Reorganization Order No. 10 in October 1953. This Order 
was intended to place a clear label on those funds designated as specific 
payment for the carriage of mail and on those supplemental funds desig- 
nated as subsidy support for services rendered. It accomplished this purpose. 
It also drew a clear line of distinction between the “have” and “have not” 
airlines. 

Executive Order No, 10 generated yet another evolutionary force. It 
focused the attention of both the Congress and the Civil Aeronautics Board 
on the subsidy question which for Fiscal Year 1952 for the entire industry 
totalled $63.5 million. Where attention was there before, the inability to 
isolate subsidy or to measure the size of the problem in terms of specifics 
was a source of considerable frustration and concern. Now it was devoid of 
any cover. Buried before in the annual postal appropriation and deficit, it 
was now a part of the Board’s budget to be justified each year before an 
inquisitive and not always receptive Congress, 

The Board now launched a series of formal route hearings or proceed- 
ings. Although cloaked in the traditional robes of “public convenience and 
necessity” it soon became clear that the proceedings were largely designed 
to reduce and to ultimately eliminate the annual subsidy bill. As a corollary 
to these proceedings the local carriers continued to expand their services 
and as a significant part of that expansion replaced the trunk lines at many 
of the intermediate cities, 

Over the past ten years the “big four”—all potentially self-sufficient by 
1953—have been relieved of a number of intermediate points and up to 1959 
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received at best only small token route awards. By contrast, the vast major- 
ity of new major route awards have gone to the “have-not” carriers or what 
was formerly the regional airlines. 

Thus, through three mergers or acquisitions and numerous route awards, 
the regional airlines have disappeared from the transportation scene and 
only trunk airlines remain of the “grandfather” airlines originally certifi- 
cated in the pre-war years. 

But as a result of this evolutionary process three facts emerged: 


1. The “grandfather” or trunk airlines are now advertised as all being 
“off”? subsidy. 

2. Very few major markets remain today which are served by only one 
airline. 

3. A tremendous struggle for both supremacy and survival has only 
begun between the trunk airlines. 


All three of these points have individual significance when considering 
the possibility of the trunk airlines being required to provide certain local 
airline type service. As evidence of the impact that each of the points made 
here have on the question of replacement, certain basic concerns must be 
given weight. 

First of all, the statements which have been made to the effect that all 
the domestic trunk lines are now “off” subsidy are true only to the extent 
that subsidy payments are not planned for any of them. But two of the 
trunk lines have reported serious losses over each of the past three years. 
Others either reported losses or only minor earnings during the “‘depression” 
years of 1957 and more particularly 1958. 

Of significance here is the fact that the trunks in deepest financial 
trouble today are the ones whose systems are an insoluble mixture of both 
short-haul and long-haul obligations. And almost without exception, the 
trunk lines who for whatever reason have been slow to seek replacement by 
a local service carrier are the ones who have lost ground and operated at 
losses or (for them) below average profits. 

Quite clearly, it has been a CAB objective to create route systems for 
the regional or smaller trunk airlines which had the potential to operate 
without subsidy. It is equally clear that Congress supported—even encour- 
aged—this objective. To varying degrees the Board has been successful in 
its objective. The objective is completely attainable, however, only as an 
increasingly clear line is drawn between emphasis on long-haul as opposed 
to emphasis on short haul. 

Reversion to a policy requiring service to smaller cities and in short 
haul markets by the trunk airlines as a means of reducing subsidy would 
have as its inevitable result an increase in the national subsidy bill if the 
quality and quantum of service to intermediate cities is to be maintained. 
If the service texture is not to be maintained and encouraged, then the 
original policy leading to creation of the local airlines must be judged to 
have been an error. Congress emphatically refuted any possible judgment of 
error in philosophy in 1955 when by an overwhelming margin it passed 
legislation over the CAB’s objections directing the Board to permanently 
certificate the local airlines. 


THE BENEFITS AND IMPACT OF TRUNKLINE COMPETITION 


As mentioned earlier, the Board’s attempts to place the erstwhile 
regional airlines in a self-sufficient position have resulted in there being 
very few major markets remaining in which there are not two or more 
trunk airlines, This has, in turn, ignited a terrific competitive struggle for 
both supremacy and survival. 
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This is a grim struggle. Airlines enjoying a monopoly as the sole airline 
in a market are today called upon to defend that market against one or 
more newly certificated airlines. The defending airline as often as not has 
been certificated into new markets which it must seek in turn to penetrate. 
Both the defending airline and those seeking to establish themselves in new 
markets must follow the same pattern—they must use the newest equipment 
available to them, schedules must be set at optimum and competitive times 
of the day, and a proportionately greater amount of time and energy per 
sales dollar generated must be devoted to either maintain or obtain positions 
in the now competitive markets, 


There have been two major by-products of this struggle: 


1. An equipment race unparalleled in any transportation system and 
unlikely to be duplicated. 

2. A deterioration of service in the mass short-haul markets and at 
intermediate cities or off-line points. 


Out of the hundreds of millions of dollars spent for new pure jets and 
prop-jets by the trunk airlines, it is truly significant that not one of these 
types can operate economically below an average stage length of between 
300 and 400 miles at modest or average load factors. Moreover, with the 
phasing out of two engined transport aircraft such as the Martin and the 
Convair, the aircraft remaining in the trunk line fleets are hardly designed 
to effectively perform short haul services on any economical basis. And the 
trunk lines have no orders for and seemingly no plans for an aircraft which 
will provide these needed short haul services. 

Both as a result of emphasis in the long haul markets and a phasing out 
of two engine aircraft, a steady deterioration has taken place in many of 
the mass short-haul markets. This deterioration has been submerged to 
some extent by certification of other trunks in the market where the market 
serves simply as “entry mileage” to a major point. This deterioration will 
gain momentum over the next five years as new equipment orders are filled 
and as older equipment types are phased out. 

The inescapable fact is that as competitive forces have been set to work 
in the long-haul markets, primary emphasis by all the trunks have been in 
these markets, While the public has unmistakably benefited from this com- 
petition in the long-haul markets, just as surely it has suffered in the short 
haul markets. The trunk lines have little energy or capital left for continued 
emphasis in these short haul markets. This is particularly true in the East 
and will become increasingly so throughout the country. It is most unlikely 
that this trend will be either arrested or reversed. If this be so, then any 
reasoning that the trunks should be required to ease the subsidy burden 
is fallacious. 


CONCLUSIONS 


Up to this point it would appear that the following conclusions may be 

reached: 

1. That intermediate sized community requirements for scheduled air 
services have been and are being met through continued certifications 
of the local airlines. 

2. That extension of service to small communities requiring subsidy 
support, together with the costs related to introduction of new and 
post-war pressurized equipment, a resulting increased investment 
base as related to debt servicing and required earnings are producing 
initially higher subsidy appropriations. 

3. That subsidy requirements have not yet reached a peak and will not 
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until (a) “learning curves” associated with introduction of new 
equipment have leveled, (b) services certificated to date and to come 
as a result of other proceedings under way have been fully imple- 
mented, and (c) public use of the new equipment and services over 
new routes over-takes the increased capacity being offered. 

. That while there should be definite criteria established to determine 
a city’s continuing eligibility for scheduled air service, such cases 
must necessarily be weighed against special considerations such as 
isolation from other common carrier media. And even so, the savings 
to be realized from such eliminations will not alone be sufficient to 
arrest the subsidy trend. a‘ 

. That the combination of rail curtailment and withdrawal or suspen- 
sion increases the need for local airline service to communities. The 
policy enunciated early in the post-war years therefore is more neces- 
sary even today than it was as its inception. 

. The trunk lines are devoting a majority of their time and energies 
to the long haul dense travel markets. In addition to their being 
incapable or rendering significant short haul service they are not 
keeping pace with the requirements of the dense short haul markets 
from which the local airlines have been barred from participating. 


SUBSIDY CAN BE REDUCED WITH REAL BENEFITS TO THE PUBLIC 


The purpose of that expressed in the preceding pages has been to point 
up certain facts which should not surprise any one. Basically, the antidote 
for arresting and reversing the subsidy trend is to increase the local air- 
lines’ opportunities to generate more commercial revenues in sizable amounts; 
otherwise, unless there is a complete reversal of the federal policies which 


have brought the local service airlines into being and caused them to register 
a growth little short of phenomenal, the annual appropriations for subsidy 
support of service to the smaller cities is going to increase. It is going to 
increase anyway over the next two or three years regardless of corrective 
actions taken, since any apparent measures will take time to develop. 

Certainly, action is required; and the action taken, if carefully reasoned, 
can be tremendously beneficial to the majority of the nation’s population. 
Responsibility for doing this does not rest in any one single area—at least 
as far as things go in a creative sense. The burden of developing a program 
is on the local airlines; but the Civil Aeronautics Board and to a lesser 
extent the Congress may be called upon to develop the means by which 
commercial revenues can be increased and costs reduced. Short of suspension 
of services to an increasingly higher percentage of the communities, this is 
the only way to control, reduce and ultimately eliminate subsidy. 

The local service airlines, it is believed, must take the initiative—indeed 
it is their responsibility to do so—and offer a program for reducing subsidy 
requirements with a minimum impact on services to cities producing or 
who inherently promise to produce reasonable commercial revenues. The 
Board has the responsibility to encourage such a program, act upon it 
quickly—even in summary fashion—and to see to it that the local carriers’ 
earnings are of a quantity sufficient to warrant the additional capital neces- 
sary to maintain today’s momentum and quality of service thus enabling the 
local airlines to develop the maximum commercial revenue potential in their 
cities and systems; the Congress has the responsibility of monitoring the 
overall program, analyzing it where necessary and to enact appropriate 
legislation where required. 
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PART II 


N the first installment of this article, the reports, debates, and other 

documents of the Citeja! and of the Warsaw Conference were examined, 
and it was concluded that the intent of the draftsmen of the Convention was 
to create a contractual liability in the carrier for death of a passenger 
traveling in international transportation as defined therein. This liability 
was to arise whenever the “accident which caused the damage so sustained 
took place on board the aircraft or in the course of any of the operations 
of embarking or disembarking” (Art. 17) where the carrier could not prove 
“that he and his agents [had] taken all necessary measures to avoid the 
damage; or that it was impossible for him or them to take such measures” 
(Art, 20(1) ).2 Thus, in Part I of this Article while the Komlos® and the 
Noel‘ cases were referred to in passing, the basic discussion was limited to 
historical events occurring thirty and more years ago. But historical dis- 
cussion may be a bootless pursuit unless it can be related to matters of 
current interest. It is therefore the intent in Part II of this Article to 
analyze the problems which the existence of a cause of action in contract 
under Warsaw presents to the courts and litigants in the United States, and 
to suggest possible solutions to these problems, In so doing the author 
recognizes that he is stepping out of the comparatively safe storm cellar 
of historical perspective into a hurricane of controversy. Undoubtedly many 
lawyers experienced in the death claim field will take issue with the con- 
clusions. Some will disagree with the analysis. Few, however, can dispute 
the fact that problems exist. 


Analysis of the Problems 


As a basic premise it will be taken as established, for the reasons set 
forth in Part I of this Article, that the Warsaw Convention was intended 
by its draftsmen to impose on carriers liability for the death of a passenger, 
based on the contract of carriage, and subject to the terms, conditions, and 
limitations set out in the Convention. 

The creation of such a contractual obligation does not in itself create 
problems. For the Civil Code countries, the matter of contractual liability 
of a carrier for wrongful death is no novelty. It reflects their basic law.5 
For certain of the common law countries at least, other than the United 
States, the problem appears to have been side-stepped by the enactment of 





1 Comité International Technique d’Experts Juridiques Aériens. 

2 The Convention also gave the carrier the defense of contributory negligence 
(Art. 21), established a uniform period of limitation (Art. 29), limited the liability 
(Art. 22) and the forums before which cases could be brought (Art. 28). 

3 Komlos v. Compagnie Nationale Air France, 111 F. Supp. 398, (S.D.N.Y., 
1952), reversed 209 F. 2d 486 (C.A. 2, 1953) ; cert. den. 8348 U.S. 820; 75 S. Ct. 31. 

4 Noel v. Linea Aeropostal Venezolana, 247 F. 2d 667 (C.A. 2, 1957); cert. 
den. 355 U.S. 907; 78 S. Ct. 334. 

5 Brazil, Brasilian Air Code (1988), Chap. V; Chile, Hamilton, Manual de 
Derecho Aereo p. 449 (1950); France, Juglart, Traité Elementaire de Droit Aérien 
p. 240 (1952) ; Mexico, Rigalt, Principios de Derecho Aereo, p. 124 § 66 (1980). 
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national legislation putting the Convention into force, Thus, the United 
Kingdom in the Carriage by Air Act, 1932® has specifically provided in 


Section (4) that: 


“(4) Any liability imposed by Article seventeen of the said First 
Schedule [The Warsaw Convention] on a carrier in respect of the death 
of a passenger shall be in substitution for any liability of the carrier in 
respect of the death of that passenger either under any statute or at 
common law, and the provisions set out in the Second Schedule to this 
Act shall have effect with respect to the persons by and for whose benefit 
the liability so imposed is enforceable and with respect to the manner in 
which it may be enforced.” 


Schedule 2, referred to in the above excerpt reads as follows: 


“Provisions as to Liability of Carrier in the Event of the Death of a 
Passenger 

(1) The liability shall be enforceable for the benefit of such of the 

— of the passenger’s family as sustained damage by reason of his 
eath. 

In this paragraph the expression ‘member of a family’ means wife or 

husband, parent, step-parent, grandparent, brother, sister, half-brother, 

half-sister, child, step-child, grandchild: 

Provided that, in deducing any such relationship as aforesaid, any 
illegitimate person and any adopted person shall be treated as being, or 
as having been, the legitimate child of his mother and reputed father or, 
as the case may be, of his adopters. 

(2) An action to enforce the liability may be brought by the personal 
representative of the passenger or by any person for whose benefit the 
liability is under the last preceding paragraph enforceable, but only one 
action shall be brought in the United Kingdom in respect of the death of 
any one passenger, and every such action by whomsoever brought shall be 
for the benefit of all such persons so entitled as aforesaid as either are 
domiciled in the United Kingdom, or not being domiciled there, express a 
desire to take the benefit of the action. 

(3) Subject to the provisions of the next succeeding paragraph, the 
amount recovered in any such action, after deducting any costs not recov- 
ered from the defendant, shall be divided between the persons entitled in 
such proportions as the Court (or, where the action is tried with a jury, 
the jury) direct. 

(4) The Court before which any such action is brought may at any 
stage of the proceedings make any such order as appears to the Court to 
be. just and equitable in view of the provisions of the First Schedule to 
this Act limiting the liability of a carrier and of any proceedings which 
have been, or are likely to be, commenced outside the United Kingdom in 
respect of the death of the passenger in question.” 


Canadian’? and Australian® legislation are substantially similar, with differ- 
ences which do not bear upon the point in issue. 

By the Carriage by Air Act, 1932, as amended, the British appear to 
have eliminated the difficulties latent in an action for the death of a passen- 
ger, where liability is both contractual and delictual. Thus, while philosophi- 
cal debate might still rage in Britain whether the basic right under the 
Convention sounds in contract or tort, all doubt has been removed that 
liability is created by the Convention and that when the Convention applies, 
such liability is to be in substitution for any other liability of the carrier in 
gaa of the death of a passenger either under any statute or at common 
aw. 

It is apparent that this simple Act did at least three things: (a) it 
eliminated liability under Lord Campbell’s Act or other statute for deaths 
of Warsaw passengers occurring in the United Kingdom; (b) it changed 
the rule of conflicts of law so far as British courts are concerned requiring 


6 22 and 28 Geo. 5, C. 36. 

7 Carriage by Air Act, 1939, 3 George VI, C. 12 effective Sept. 8, 1947. See 
1989 U.S. Av. R. 303, 8305; 1947 U.S. Av. R. 649. 

8 Civil Aviation (Carrier Liability) An Act Relating to Carriage by Air 
(Assented to 21st April 1959). 
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application of foreign tort law in respect of such deaths occurring abroad; 
(c) it defined both the person entitled to bring suit, and the persons to 
whom the proceeds were to be distributed. 

In the United States we have solved the problems inherent in a Conven- 
tional cause of action in a different way—we have denied that it exists.® 
In many ways this solution is a very serviceable one for a federal republic 
such as ours. Courts are not too frequently confronted with the problem. 
As Cashin J. said in the Noel case :1° 


“Virtually all of the reported cases have not considered the question 
at issue, apparently because the application of the lex loci delicti, with the 
addition of the Convention presumption and limitation mentioned above, 
afforded the same right as if a separate cause of action were created.” 


The solution of “non-existence” has permitted the courts to follow the well 
known paths of tort law and conflict of laws in wrongful death cases, making 
only slight alterations on the way to accommodate the Convention without 
perturbation as to what would happen in a suit on the contract. It has 
avoided the need for reappraising our legal machinery, both of municipal 
and conflicts rules, to assure proper disposition of a contract claim arising 
from failure of the carrier to carry safely. 

The United States solution, notwithstanding its familiar pattern, is 
cumbersome and it does not permit the Convention to help litigants out in 
the way it was intended. The Convention by Article 28 limited the right to 
sue to certain places—the domicile of the carrier, his principal place of 
business, the place where he had an office through which the contract of 
carriage was made, or the place of destination, The place of accident, as 
such, is not an authorized forum, although under the Komlos and Noel cases 
the cause of action necessarily is born of the law of that place. Consequently, 
it becomes vital under the U. S. solution to establish what the law of the 
place of accident is, the persons under that law to whom distribution of the 
proceeds is to be made, etc., even though suit is brought in the United 
States. The Komlos case is a good example of the travail the parties are 
forced to go through in order to prove foreign law. 

Apart from the cumbersomeness of the tort law procedure—there is the 
added disadvantage that some day a Warsaw death will occur in a jurisdic- 
tion which gives no right of recovery for wrongful death, or limits such 
recovery to a sum less than that provided in the Convention. In such cases 
the traditional tort law approach would deny or restrict recovery to a 
plaintiff in this country.11 If a national of another contracting state were 
to be adversely affected by application of the Komlos doctrine, serious ques- 
tions could be raised whether the United States was abiding by its inter- 
national commitments. 

In such circumstances the plaintiff might prevail upon the court to 
re-examine the entire question, and when that happens, the difficulties will 
have to be faced. It is thus the purpose of the Article to explore these diffi- 
culties and attempt to suggest ways of dealing with them when that 
re-examination occurs. 

It is submitted that the problems would include at least the following 
questions: 

(a) When balanced against the legislative history of the Warsaw 
Convention, is the reasoning of the Komlos and Noel cases so far as they 
construe the Convention as not intending to place a contractual obligation 
on the carrier for wrongful death of a passenger sufficiently persuasive as 
to constitute binding precedent? 


® Komlos v. Compagnie National Air France and Noel v. Linea Aeropostal 
Venezolana, supra, notes 3 and 4 

10144 F, Supp. 359, 360. 

11 See Restatement of Conflicts, § 391, illustration. 
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(b) If the Convention did intend to create a contractual obligation, is 
it self-executing to the extent that the obligation must be recognized by 
all courts in the United States? 

(c) If so, was it intended that the Warsaw cause of action be the 
exclusive gravamen in an action for damages resulting from the death of 
a@ passenger? 

(d) If not intended to be exclusive, how are two separate counts to be 
handled for the same death, one in tort and the other in contract, where 
different persons may be entitled to distribution from the same limited fund? 

(e) In Warsaw accidents occurring on or over the high seas, may the 
contract cause of action be used in a State court to defeat the otherwise 
exclusive admiralty jurisdiction under Death on the High Seas Act}? of the 
Federal Court sitting in the same place? 

(f) In any event, by reference to what law is the identity determined 
of the person or persons entitled to bring the contractual cause of action, 
and what are their rights inter se? 

(g) In applying the substantive law, what legal pitfalls lie in the way 
of an appropriate solution? In this connection the fact that the entire 
machinery for dealing with death claims in the United States is oriented 
on tort!® is troublesome, Thus, what is the nature of a contract claim for 
death? Is it assignable? Does it pass by will? If not, does it abate by death? 
Does it make any difference whether death was instantaneous or whether 
it occurred days or perhaps months after the accident but as a proximate 
result thereof? 

These questions, while easily listed as separate matters, are closely inter- 
twined, and consequently no rigid line of demarcation will be observed in 
the discussion which follows: 


DISCUSSION 
The Komlos and Noel Cases14 


The Komlos case is extremely important in the American jurisprudence 
of the Warsaw Convention because Judge Leibell’s views in the District 
Court opinion have been used as the basis for the opinion of the Court of 
Appeals for the Second Circuit in the Noel case, and other cases thereafter 
have fallen into line behind them.!5 

It was the Komlos case originally which held that the Warsaw Conven- 
tion did not create a right of action. Two plaintiffs were involved. One was 
the insurance company which carried the Workmen’s Compensation with 
respect to Emery Komlos, the decedent. It sued the defendant Air France 
as the statutory assignee of the wrongful death claim purportedly held by 
decedent’s mother. The second plaintiff was the decedent’s sister, suing as 
Administratrix of the estate on behalf of herself and her mother as next 
of kin. 

The case came up on alternative motions by the defendant to dismiss the 
complaints, and consequently the real fight involved a dispute between the 
two plaintiffs. 

Both complaints sounded in tort, alleging that the defendant by its negli- 
gence and willful misconduct caused the death of the decedent in the 
Azores! in the Republic of Portugal. The attorney for the Administratrix 





12 41 Stat. 587; 46 U.S.C. § 761. 

13 See Bannister’s Administrator v. Northeast Airlines, D.C.E.D.N.Y. 1959 
U.S. Av. R. 275; Maynard v. Eastern Air Lines, 178 F. 2d 189 (2d Cir. 1949). 

14 Komlos v. Compagnie National Air France and Noel v. Linea Aeropostal 
Venezolana, supra, notes 3 and 4. 

15 Fernandez v. Linea Aeropostal Venezolana, 156 F. Supp. 94, S.D.N.Y., 1957. 

16 Komlos v. Compagnie Nationale Air France, supra note 8, at pp. 397, 398. 
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asserted that the law of Portugal, as the lex loci delicti governed the 
actions.17 Far from founding his action on the contract of carriage, he 
denied that the Warsaw Convention created a right of action of any kind.1® 

Interestingly enough, the issue of the cause of action under the Conven- 
tion was raised by the defendant Air France, which asserted that it sup- 
planted the tort claim. Judge Leibell summarizes the defendant’s position 
as follows :19 

“Counsel for defendant, Air France, contends that the Warsaw Conven- 

tion created a cause of action ‘ex contractu’; and that the law of Portugal, 

the place of the accident, has no application.” (Italics supplied) 

In effect, the defendant’s position was that the Convention not only 
created a cause of action but that in so doing, it foreclosed the plaintiff 
from maintaining his suit in tort at all. 

It is submitted as to this point that the plaintiff was clearly right. There 
is nothing in the Convention which automatically makes the cause of action 
under Warsaw supersede all other causes of action. Presumably it supersedes 
all other causes of action based on the contract of carriage, since the Con- 
vention in Article 32 proscribes any substantial variation in the terms of 
this contract. And since the contract by force of Article 3(1)(e) requires 
that the Convention be incorporated in the contract of carriage by refer- 
ence, it would be impossible to base another cause of action on another 
contract for the same carriage. 

With respect to actions founded on tort, however, the situation is differ- 
ent. In cases of this nature liability could arise in accordance with the law of 
the place where the occurrence took place, and there is nothing logically 
incompatible with having a tort cause of action founded on the law of a 
third country side by side with an action in contract. However, unless the 
tort cause of action were subject to the same terms and conditions as the 
contractual ones, uniformity would be defeated. Thus in order to protect 
the Conventional cause of action, the draftsmen provided in the wording of 
Article 24 that causes of action “however founded” were to be governed 
by the Convention and subject to the conditions and limits set out therein. 

Not only is the implication from the drafting of Article 24 clear that the 
possibility of tort action was contemplated, but this point was specifically 
raised in the preliminary discussions held in Madrid by the Citeja.2° There, 
during the debate on the draft text which ultimately became Article 24, the 
committee discussed the possibility of tort suits. The draft text before them 
read: 

“In case of death of the person holding the right, every liability action, 
however founded, may be exercised within the terms, conditions and limits 
provided by this Convention.” 


The debate (translated by the author) is as follows: 


“Mr. Ripert. In accordance with the law of certain countries in case of 
death, the relatives [of the deceased] act by virtue of a right to repara- 
tion of the damage caused them, and the rules of contractual law no longer 
apply. Specifically this is the case with French law of maritime transport. 
Thus if we do not put something in, it will permit all the relatives to act 
on the theory that the contract is no defense against them.” 


It is evident from the above that the draftsmen of the Convention were 
fully aware of the possibility that next of kin and others might act on the 
basis of national law, tort or otherwise, in lieu of suing on the contract. 
Consequently they insisted on closing the gap in the Convention by making 





17 Id., p. 399. 
18 Ibid. 


19 Jbid. 
20 Citeja, Proceedings Third Session, Madrid, May 1928, page 55. 
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all causes of action, however founded, subject to the conditions and limits of 
the Convention in Article 24, 

It is thus apparent that no attempt was made by the framers of the 
Convention to outlaw the right of a plaintiff in the circumstances of the 
Komlos case to bring an action in tort. Thus plaintiffs were entitled to bring 
an action in New York on the Portuguese law of wrongful death. 

However, Judge Leibell did not choose to decide the point this way. 
Instead of holding that the Convention did not preclude the maintenance of 
a tort action (subject to Conventional terms and conditions), he held that it 
created no right of action at all. 

The opinion on the Warsaw point is somewhat confusing. After reciting 
the facts and discussing certain of the earlier cases, Judge Leibell turns to 
Articles 17, 20, 22, and 25 and states that the language therein is such as 
“is commonly associated with actions in tort, actions ex delicto.’’! 

Possibly so, but common association with tort in the common law does 
not preclude equally common association with contract in the civil law or 
in international conventions. And what may be customary as a general rule 
may have no application to a specific case. Thus the “common association” 
forms no firm foundation for his succeeding sentence which proclaims 
“Article 17 clearly relates to a cause of action ex delicto.’’22 

However, the court, having disposed of the possibility that the Conven- 
tion does not create a right of action in contract, finds it relatively easy to 
determine that it does not create a right of action for wrongful death in 
any way—but only a presumption of liability. He confirms this opinion by 
quoting an excerpt from a letter from Secretary of State Hull dated March 
31, 1934, recommending the adherence of the United States to the Conven- 
tion. The portion of this letter on which the court relies is as follows: 

“The effect of article 17 (ch. III) of the Convention is to create a 
presumption of liability against the aerial carrier on the mere happening 

of an accident occasioning injury or death of a passenger subject to cer- 

tain defenses allowed under the Convention to the aerial carrier. The 

burden is upon the carrier to show that the injury or death has not been 

the result of negligence on the part of the carrier or his agents. It is 

understood that while this rule has been adopted in some jurisdictions in 

this country in aircraft accident cases upon the theory of res ipsa loquitur, 

in certain other jurisdictions in this country the old common-law rule has 

been applied in accident cases arising in air transportation, so that the 

passenger or his legal representative has had the burden of proving negli- 

nce in the operation of the aircraft, before the carrier could be held 
iable for damages. The principle of placing the burden on the carrier to 
show lack of negligence in international air transportation in order to 

escape liability, seems to be reasonable in view of the difficulty which a 

passenger has in establishing the cause of an accident in air transpor- 

tation.”23 

It is submitted that Judge Leibell gives much too much weight to this 
excerpt from Hull’s letter on the question under review. It is obvious that 
the writer of the letter had no specific intention of dealing with the question 
of presumption of liability as contrasted to the establishment of a cause of 
action by the Convention. The letter was written by the Secretary of State 
to the President setting forth the considerations which moved the Secretary 
to recommend its submission to the Senate as a treaty. The letter was cer- 
tainly not written with the precision of an Eighteenth Century conveyance. 
Thus the comparison made in the letter between the burden of proof imposed 
upon the carrier by the Convention and the doctrine of res ipsa loquitur is 
not strictly accurate. 

In regard to carrier liability, it should be borne in mind that the Conven- 
tion deals not only with liability for personal injuries and death, but also 


21111 F. Supp. 393, 401. 
22 Ibid. 
28111 F. Supp. 401. 
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with liability for destruction or loss of, or damage to checked baggage or 
cargo (Art. 18) and with liability occasioned by delay in the transportation 
of passengers, baggage, or cargo (Art. 19). Each of these articles begins 
with the same seven words: 

“The carrier shall be liable for damage .. .” 

Article 20 then states that the carrier “shall not be liable if he proves 
that he and his agents have taken all necessary measures .. .” etc. In so 
doing, it modifies the liability asserted in each of the three preceding 
articles, and this defense is what the Hull letter obviously refers to in 
characterizing Article 17 as “creating a presumption,” since Article 17 
standing alone is absolute in its terms. 

Notwithstanding the parallelism of the trilogy of liability articles, the 
Hull letter deals with each differently. Its discussion of Article 17 is set 
forth above. It does not discuss Article 18 at all, except indirectly when it 
describes the occasions when the carrier is not liable.2* With respect to 
Article 19, the letter simply reads :25 

“Under article 19 (Ch. III) the aerial carrier is liable for damages 
occasioned by delay in the transportation by air of passengers, baggage 

or goods, subject to certain defenses established by the Convention. In 

this respect the Convention appears to accord to passengers and shippers 

broader rights than they are generally entitled to with regard to other 
forms of transportation.” (Italics supplied) 

This disparity of treatment in the letter of three parallel articles subject 
to identical rules so far as the “presumption” point is concerned destroys 
the importance of the word “presumption” as used in regard to Article 17. 
The same phraseology cannot be construed to establish liability in one 
context (delay) and a mere presumption in another (death). 

Consequently it is submitted that the Hull letter is no authority for 
concluding that the Warsaw Convention does not establish a cause of action 
for a passenger’s death. 

Judge Leibell does not appear to be absolutely certain of his own view 
that the Convention does not create a right of action. While he asserts this 
categorically at page 401 of the opinion, he retreats to some extent on page 
402 where he says: 

“But if the law of the place of the accident does not provide for a 
right of action for enamer death, the forum would apply Article 17 of 

the Convention; and under those circumstances it might be said that 

Article 17 created the right of action for wrongful death.” 

More surprising still is his statement at page 403 of the opinion: “Thus 
the Convention has left open the question as to whether the lex fori or the 
lex loci delicti should determine which person or persons has the right of 
action created by the Convention. . .”* 

Notwithstanding the lengthy and sometimes contradictory discussion by 
Judge Leibell of the Warsaw Convention in the Komlos case, the case really 
went off on the point of the New York State compensation law and the 
question whether it effected an assignment by operation of law of the Portu- 
guese tort claim against the defendant Air France. 

The questions relating to the assignment were interesting but bear no 
direct relationship to the interpretation of the Warsaw Convention, In 
summary, Judge Leibell applied the law of the situs (Portugal) to the 
question of who was entitled to distribution of proceeds of the claim. The 
law of Portugal determined that this was to be by the law of the place of 
accident (Portugal) but that that law was based on the right to legal 
support from the decedent, a right under Portuguese law to be determined 


241984 U.S. Av. R. 242. 
25 Td. at p. 248. 
* Italics added. 
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by the law of the domicile. Judge Leibell painstakingly crisscrossed back 
and forth between the law of New York and the law of Portugal and ruled 
against the Administratrix, holding that the claim belonged exclusively to 
the mother and had been assigned to the insurance carrier under the Work- 
men’s Compensation law. 

Although it is not entirely clear from the opinion, it seems likely that 
if the case had gone the other way on the Warsaw point (i.e., that the 
Warsaw Convention created an exclusive right of action) there would have 
been no difference in the holding. Assuming for the moment that the Air 
France contention was correct that the law of New York as the lex fori, 
determines who has the right to bring the suit and who are entitled to share 
in any recovery, the actual outcome of the case would have been the same. 

In summary then the case appears to amount to this: Plaintiff Komlos 
brought an action in tort based on the law of Portugal against Air France. 
Air France defended on the ground (a) that the Warsaw Convention ap- 
plied; that it created an exclusive cause of action in contract; that the law 
of New York determines who has the right to bring the suit and who are 
entitled to share in any recovery, that under New York law it was decedent’s 
mother and that her claim had been effectively assigned to the insurance 
carrier; (b) that even if the law of Portugal applied the same result would 
obtain. 

It is submitted that the actual holding of the District Court in the 
Komlos case in regard to the Warsaw Convention—i.e., that the Warsaw 
Convention did not create a bar to bringing the suit based on the pertinent 
law of Portugal—was correct. Insofar, however, as Judge Leibell goes be- 
yond this and discusses whether the Warsaw Convention created a cause of 
action, this subject was unnecessary to the holding in the case and is 
consequently dicta. With respect to the holding that the claim vested in the 


mother as beneficiary, it is submitted that Judge Leibell’s holding was right, 
but for reasons which will be gone into in detail later, he should have 
applied the lex fori to reach the same result rather than the law of Portugal. 


Komlos on Appeal 


On appeal to the Court of Appeals for the Second Circuit, the decision 
of Judge Leibell was nominally reversed. In arriving at this conclusion, 
however, the Court (a) did not discuss the Warsaw Convention at all, (b) 
agreed with Judge Leibell that under the law of Portugal the right to sue 
for damages vested exclusively in Komlos’ mother, but (c) disagreed with 
Judge Leibell that the claim had been assigned by operation of law to the 
insurance carrier, The basis of this latter holding was that under the law 
of Portugal “moral” damages were permitted; that such damages were 
unknown to New York law; that therefore the assignment statute was not 
intended to cover assignments of claims for such damages and in fact did 
not operate to assign such damages. The Court then reasoned that to allow 
assignment of the assignable damages, while leaving the claim for moral 
damages in the mother, would be to split the cause of action. To avoid this 
the Court held that the assignment statute did not operate at all, and thus 
the claim was left unassigned, remaining in the next of kin—decedent’s 
mother. 

In regard to our main line of inquiry, there is not even the slightest nod 
by the Court of Appeals either in favor of or against the dissertation by 
Judge Leibell on the cause of action under Warsaw. However the first 
sentence of the opinion reads “For the death of Emory Komlos there is a 
single indivisible cause of action with two items of damage.”2¢ Thus by 
implication the Court of Appeals concurs with the opinion of Judge Leibell 





26 209 F. 2d 436, 438. 
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that the Warsaw Convention creates no cause of action. Here again the 
statement of the Court goes beyond what was really required of it, since the 
only claim in question was based on the law of Portugal, sounding in tort. 
Consequently, this pronouncement, without discussion of any kind, may also 
be regarded as dictum, 

The Court of Appeals like the court below held that Komlos’ mother had 
the sole beneficial interest in any recovery for wrongful death both under 
the Portuguese law and the law of New York. Consequently, as to choice of 
beneficiary, it makes no difference in result whether the court followed the 
law of the forum or the lex loci delicti. 

With respect to the issue of moral damage, application of the law of 
Portugal makes a distinct difference in result. This matter will be discussed 
more fully after discussion of the question of which law should be applied 
in Convention cases on the choice of distributees, However, it can be stated 
here that there is nothing in the Convention which precludes the award of 
moral damages sustained by such a beneficiary, and that even if the New 
York rule of damages were applied to contract causes of action, there is 
nothing inconsistent in permitting recovery of such damages in an action 
for tort. 


Noel v. Linea Aeropostal Venezolana?* 


In this case death occurred either over or on the high seas. An action was 
purportedly brought under the Federal Death on the High Seas Act.?8 How- 
ever, instead of being brought in admiralty, it was brought on the civil side 
of the court. On motion to dismiss, based on the exclusive jurisdiction of 
the admiralty court, the plaintiff was permitted to amend its complaint to 
include a separate cause of action under the Warsaw Convention. 

The court discussed the reasons for the plaintiff’s bringing the case on 
the civil side. The court said?® 


“It should be noted that the ends the plaintiffs seek to gain by utilizing 
the civil rather than the admiralty side of the Court are (1) a jury trial; 
(2) broader discovery proceedings, and (3) probability of a less expensive 
litigation proceeding. It is not contended that the admiralty forum would 
deny to the plaintiffs their substantive cause of action for wrongful death. 
Nowhere in the Convention is there any language which could be read to 
assure any of the advantages sought by the plaintiffs.” 


The court then dismissed the complaint on the grounds that it did not 
have jurisdiction of the subject matter of the suit as a civil action. 

Although the court relied on and considered itself bound by the Komlos 
case, it is believed that the holding of the court is proper whether a cause 
of action exists under the Warsaw Convention or not. The reasons for this 
belief will be explained more fully subsequently, but it may be noted in 
passing that the courts have held that Congress in enacting the Death on 
the High Seas Act intended to make the admiralty forum the exclusive 
jurisdiction with respect to the law of deaths occurring on the high seas. 
Because of the supremacy of the Federal power in such instances, it has 
been held that the state law must defer to the dominant Federal power.?° 
Federal power to exercise admiralty jurisdiction in these cases would be 
defeated if the state courts were permitted to entertain suits on the contract 
of carriage, and award damages up to the limit provided by the Convention. 
Once damages have been awarded up to that limit, no further damages may 
be obtained, and if the state court could award such damages in accordance 


27144 F. Supp. 359 (D.C.S.D.N.Y. 1956). 
28 46 U.S.C.A. 761-767. 
29144 F. Supp. 359, 36i. 
80 Wilson v. Transocean Airiines, D.C.N.D. Cal. 1954, 121 F. Supp. 85; Higa 
< cmeoremn Airlines, D.C. Hawaii 1954, 124 F. Supp. 13, aff’d 9 C.A. 1955, 230 
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with its law to the persons designated by it, it might defeat the rights of 
beneficiaries provided under the Death on the High Seas Act. Thus it seems 
perfectly patent that a suit relating to a death occurring on the high seas 
brought in the state court could be stayed by action of the admiralty court 
until the claim was tried in that forum. After the claim has been tried, of 
course, there would be nothing left for the state court to operate on. 

The plaintiff again amended his complaint and again a motion to dismiss 
was made, In the opinion on the second motion®! the court affirmed its prior 
ruling. The amendment in the complaint to which the opinion was addressed 
was an allegation that death had occurred in the air and not on the high 
seas, that the Death on the High Seas Act did not apply and no other 
statute gave a right of action, and consequently Judge Leibell’s exception 
did apply, and the Convention furnished the right of action. 

The court held for the defendant on the motion and dismissed the com- 
plaint on the basis that neither the language of the Federal Death on the 
High Seas Act “nor the dictates of common sense sustain a holding that the 
fulfillment of the jurisdictional requirements of the Federal Death on the 
High Seas Act is to be governed by the determination of such an elusive 
fact as whether a person died above, on or in the seas.’’32 


The Noel Case on Appeal 


When the Noel case came before the Court of Appeals on the motion to 
dismiss** there was a square holding for the first time that the Warsaw 
Convention did not create a cause of action. In reaching this decision the 
Court stated :34 


“In any event, we agree with our prior decision in Komlos v. Com- 
pagnie Nationale Air France, 2 C.I.R. 1958, 209 F. 2d 486, 438, which 
impliedly agreed with Judge Leibell’s decision, Komlos v. Compagnie 
Nationale Air France, D.C.S.D.N.Y. 1952, 111 F. Supp. 393, that the 
Convention did not create an independent right of action.” 


Had the Court merely affirmed the District decision below, the ruling 
would have been that the Federal Death on the High Seas Act applied to 
deaths occurring over the high seas as well as on the high seas and that, 
since the admiralty jurisdiction was exclusive, suit on the civil side must 
be dismissed. However, the Court did not affirm on this ground but stated 
that it affirmed on a narrower ground. It expressly refused to rule on, or 
express an opinion as to, whether the Death on the High Seas Act applied 
to deaths occurring in the air space over the high seas. Rather, it based 
its action on the fact that the Warsaw Convention does not create a cause 
of action in regard to deaths occurring in the air space over the high seas. 


Summary of the Komlos and Noel Cases 


The main source of difficulty in both the Komlos and Noel cases is the 
language used rather than their holdings. In each case the result is the same 
as would have been reached if the court had held (a) the Convention creates 
a non-exclusive cause of action in contract; (b) such cause of action arises 
out of the municipal law of the forum, and questions of the persons who 
have the right to bring suit and their respective rights should be determined 
in accordance with the policy of the municipal law; (c) tort causes of action 
based on foreign law, while not eliminated, have been so far modified by the 
Convention that continued adherence in such cases to the traditional doc- 
trines of conflict of laws is no longer necessary; (d) on the contrary, the 


81154 F. Supp. 162, D.C.S.D.N.Y. 1956. 
82 Jd. p. 164. 

83 247 F. 2d 677, 2 C.A. 1957. 

84 Jd. at 679. 
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policy against splitting causes of action for one death impels abandonment 
of such doctrine in favor of application of the law of the forum in selecting 
distributees; and (e) inat ine cause of action on contract will not be 
enforced when such enforcement conflicts with the policy of the Federal 
Death on the High Seas Act to retain exclusive jurisdiction in the admiralty 
courts. 

But the language in the cases is dangerous. It presents too easy an 
answer for the next case which may arise, and which if woodenly followed 
could lead to an unjust result. 


Is the Convention Self-Executing So Far as a 
Cause of Action Is Concerned? 


Obviously if the provisions of the Warsaw Convention are not self- 
executing with respect to the cause of action under the Convention, there 
is no need to worry about the language of the courts in the Komlos and Noel 
cases. Even if the Convention purported to create a cause of action, unless 
the provisions regarding it were self-executing (or unless supplementary 
legislation had been adopted), the cause of action would not be effective in 
the United States. No statutory cause of action based on the Warsaw Con- 
vention has been adopted by the Congress. 

By Article 6, Clause 2 of the United States Constitution all treaties made 
or which shall be made under the authority of the United States are the 
supreme law of the land. This has been interpreted to apply only to self- 
executing treaties which need no further act of Congress to make them 
effective. Where, however, some additional act of Congress, such as the 
appropriation of money, is necessary to give effect to the treaty, it is not 
operative.35 

With respect to the Warsaw Convention, Indemnity Insurance Company 
of North America v. Pan American*® held that those provisions relating to 
limitations of liability were self-executing. In the course of his opinion, 
Rifkind J. said :37 


“T do not reach the question whether it confers rights or creates causes 
of action. It has been said that a treaty may be self-executing in part 
and require legislation in part. Aguilar v. Standard Oil Co., 1943, 318 
U.S. 724, 788, 73 S. Ct. 980, 987, 87 L. Ed. 1107 (concurring opinion by 
Stone, C. J.).” 


The same reserved holding that the Warsaw Convention is self-executing 


is found in Judge Cashin’s opinion in the Noel case at the district court 
level. There he says? 


“While there was at first some doubt as to whether the Convention was 
self-executing to any extent, Choy v. Pan American, there is no doubt at 
this time that, at least insofar as the Convention creates a rebuttable 
presumption of liability upon the happening of the accident, Article 17, 
and a limitation thereof except upon the showing of willful misconduct, 
Article 25, that it is self-executing.” 


In view of the circumspect reserve with which the courts have held the 
Convention to be self-executing, limiting their holdings to the limitation of 
liability, it is vital to examine the Convention at close range on this point. 

In examining Article 17 two omissions appear at first glance to require 
further statutory attention. First, the persons entitled to bring the action 





85 See Turner v. American Baptist Missionary Union, D.A. Mich. 1852, 5 
McLean, U.S. 344; Fujii v. State, 1952, 38 Cal. 2d 718, 242 P. 2d 617. 

36 58 F. Supp. 338, S.D.N.Y. 1944. 

87 Id. at 340. 
38144 F, Supp. 359, 360. 
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and share in the proceeds are not specified, nor is there any direction to the 
court as to how these persons should be determined. On the contrary, Article 
24(2) in dealing with death and personal injury claims states that they may 
only be brought subject to the conditions and limits set out in the Conven- 
tion, “without prejudice to the questions as to who are the persons who have 
the right to bring suit and what are their respective rights.” (Italics added) 


Secondly, if the right is a contractual right, is it not personal to the 
passenger requiring some sort of statutory innoculation to make it survive 
the passenger’s death? Ordinarily personal contract rights abate upon the 
death on one of the parties.3® (As a matter of practice passenger tickets are 
not assignable.) Moreover, if Article 17 were to be construed as an implicit 
survival statute (because of the mention of the death of the passenger), no 
right would accrue in cases where death was instantaneous.*° 

Thus at first blush it would appear that Article 17 provides at best an 
inchoate liability, needing statutory breath to give it substance. However, 
it is submitted that the foregoing views are too mechanistic, do violence to 
the intent of the draftsmen, and in some imaginable cases would make the 
United States default on its international commitments.*! 

The initial criticism to be leveled at the argument of incompleteness is 
that it totally ignores the machinery of the Convention, In considering this 
machinery it is vital to keep continuously in mind the fact that the Conven- 
tion does not purport to regulate carriers as such, or air passengers as such, 
or activities within any specified area or areas. The Convention regulates 
the terms of the contract of carriage for “international transportation” as 
defined in the Convention. Whether it applies at all is entirely dependent 
upon an intention of the parties to the specific contract to buy and sell “one 
undivided transportation” so defined. 

If the transportation does satisfy the Conventional definition, and the 
parties intend it to be “undivided,” the Convention applies to the contract, 
and nothing the parties can do can alter this fact. In reverse, if the Conven- 
tion by its terms does not apply, the parties cannot effectively bring it into 
force. 

The decisive effect of the expressed intention of the parties is shown by 
the following examples. Five passengers are flying aboard an airplane from 
Chicago to Miami. All intend for varying reasons to go on to Havana by 
different airplanes. Cuba is not a contracting state. 


Passenger A is traveling on the return portion of an Havana- 
Chicago-Havana ticket. The Convention does not apply because the 
transportation starts and ends in Havana, a place in a non-contracting 
state. 

Passenger B is traveling on a Chicago-Miami-Havana roundtrip 
ticket. He intends to go to Havana by the first plane he can catch out 
of Miami. The Convention applies. 

Passenger C is traveling on a Chicago-Havana one-way ticket. The 
Convention does not apply. 

Passenger D is traveling on a Chicago-Miami-Havana roundtrip 
ticket. His real destination is Miami, but he contemplates taking a side 
trip to Havana during the course of his stay in Miami. The Convention 


applies. 


39 Patrick v. Esso Standard Oil Company, 156 F. Supp. 336 (D.N.J. 1957). 

4016 Am. Jur. 64 (Death § 84). ‘ 

41 Suppose a foreign resident and national of a Warsaw Convention country 
buys a Warsaw ticket on a U.S.-flag carrier and dies in a crash in a country which 
gives no cause of action for wrongful death. A personal representative, suing in 
the United States would have no = to sue in tort, and if the contract cause of 
action is not self-executing, he would presumably be non-suited. 
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Passenger E intends to visit both Miami and Havana, but his secre- 
tary got confused and bought only a ticket from Chicago to Miami and 
return. He intends to purchase an additional ticket Miami-Havana- 
Miami upon arrival in Miami. The Convention does not apply. 


The foregoing examples illustrate the overall importance of the contract 
of carriage in the application of the Convention. 

Nationality, domicile or residence of the passengers make no difference 
in the result, nor is the result affected by the nationality of the carrier or 
by the fact that it may operate wholly domestically, or the points between 
which it carries. 

If it had not been intended to make the liability rule operate through 
the contract of carriage, what an absolutely weird classification the Conven- 
tion would create as to persons governed by its terms! 

Article 3 of the Convention, in the most unequivocal terms provides that 
the ticket shall contain “A statement that the transportation is subject to 
the rules of liability established by this convention” (Article 3(1) (e)). And 
if the ticket does not contain such a statement, Article 3(2) provides that 
“The absence, irregularity, or loss of the passenger ticket shall not affect the 
existence or the validity of the contract of transportation, which shall none- 
theless be subject to the rules of this convention.” Certainly failure to 
include the statement required by Article 3(1)(e) is an irregularity! 

There can be no doubt that these specific provisions are self-executing, 
and by them the rules relating to liability are made terms, conditions and 
undertakings in the contract of carriage. Since no deviations (except for 
higher limits (Article 22)) are permitted in the contract of carriage,‘? it 
follows that the enforcement of these terms, conditions, and undertakings is 
not only in the public interest of the United States but all others are con- 
trary to public policy. 

Article 17 is thus an undertaking of the carrier that it “shall be liable 
for damage (not damages) sustained in the event of the death or wounding 
of a passenger .. .” Since Article 17 specifically mentions death, there is no 
doubt that the carrier and passenger “intended” such liability and that the 
states parties to the Convention intended that they should so intend. 

Once the contractual nature of Article 17 is recognized, analysis becomes 
easy. The arrangement is not unlike a third party beneficiary contract. The 
promisee (by Conventional compulsion) is the passenger, but the bene- 
ficiaries will include every person who is damaged as a result of the passen- 
ger’s death. 

The all-inclusive nature of this undertaking worried the draftsmen of 
the Convention. Thus at the Madrid Meeting of the Citeja,** the following 
colloquy took place (translation by the author) : 


“Mr. Richter (Germany) wondered in case of the deletion of the last 
words (by the persons to whom such action belongs in accordance with the 
national law of the deceased or, in the absence thereof, in accordance with 
that of his last permanent residence) if the draft would not be subject 
to this interpretation: Article 22 (now 17) says that the carrier shall be 
liable for the damage sustained, in case of death, wounding, etc. ... That 
is, he must bear all damages including those caused by death; for example, 
taking the case of a person having a regular monthly allotment paid by 
the deceased, if we strike the last words, will the Contracting States be 
in a position to specify the persons to whom the deceased owed support? 
If states are to be authorized to modify the Convention in this way, we 
ought to say so. 


The Chairman. Classification of persons entitled to sue (ayants droit) 
is outside the Convention; it results from national law. 
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Mr. Richter. That is certainly the intent of the Commission, but he did 
not know if that would follow from the text, if nothing were said, and if 
Article 22 (present 17) declared that the carrier shall be liable for any 
damage caused by death. 

Mr. Ripert and the Chairman made the observation that we had reached 
the limit of conventional right. 

Mr. Richter proposed putting an indication in the minutes which might 
appear in the protocol (of signature) reading ‘The Contracting States are 
free in applying the Convention to determine the categories of persons 
entitled to sue and share in the proceeds (ayants droit).’ 


The reporter was of the opinion that since there was nothing in the text, 
national legislation would remain free to determine the categories of 
persons entitled to sue and that it would be better to say nothing.” 


Nothing was said at that stage, but at Warsaw, Mr. Richter again raised 
his point*4 and without debate, the revision put forward by the drafting 
committee was adopted.*® 

It is submitted that this action leaves the matter in this posture: the 
contractual liability of the carrier is to pay for all damage which anyone 
suffers as a result of a passenger’s death (subject to the conditions and 
limits of course) but the fact that suit is brought subject to the conditions 
and limits set out in the Convention, does not make recovery mandatory by 
any Tom, Dick, or Harry, since cases covered by Article 17 are “without 
prejudice to the question as to who are the persons who have the right to 
bring suit and what are their respective rights.” In short, this provision 
permits the contracting states to restrict the persons who may sue and 
share in the recovery, but imposes no treaty obligation on them to do so. 


The United Kingdom and Australia have specified the class of persons 
entitled to sue and have made the respective rights of such persons a jury 
question. The United States has not dealt with the matter, but neither has 
it undertaken to do so. Consequently on this aspect, the Convention is neither 
executory nor self-executing. There is simply an absence of treaty obligation. 


By inaction on the part of the federal government, this void has been 
passed on to the courts. They are confronted with a treaty obligation to 
recognize a contractual liability to compensate anyone damaged, but with 
the privilege of restricting the right to sue to persons they find entitled. 
They are not forced to restrict. They can admit the claim of anyone or 
everyone who has been damaged. They can restrict the class of persons to 
those given the nod by the place where the accident occurred, they can apply 
the law of the place of contracting, although there is no compulsion to do so. 
They can apply the law of decedent’s domicile, although it should be noted 
that the draftsmen of the Convention refused to require such an application. 

Thus, though the court has a great deal of discretion in determining the 
distributees, the fact that it has that discretion does not make the provision 
so vague as to be meaningless, 


Determination of Distributees Under Contract Cause of Action 


The law which seems most sensible to apply is the court’s own municipal 
law. Why go out seeking a law of a foreign jurisdiction when the legislature 
of the state in which the court is sitting has specified the persons entitled to 
share in proceeds of a wrongful death action? Such a statute is in pari 
materia. In the absence of any kind of compulsion to do so, why complicate 
matters by seeking out foreign law? 

The only possible argument for applying a law other than the municipal 
law would be to apply the law of place of the accident so as to avoid splitting 
causes of action—a situation which might arise if different beneficiaries 





44 Proposals of the German Delegation, Warsaw Conference Documents, p. 186. 
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were entitled to share in the proceeds of the contractual action from those 
similarly entitled in the action for tort for the same death. No doubt there 
is a strong policy against splitting causes of action. The Komlos decision 
in the Court of Appeals is an excellent example of this policy. However, to 
determine beneficiaries of the contract cause of action by reference to the 
tort cause of action is the tail wagging the judicial dog. The inconvenience 
of this course to litigants has already been pointed out. 

Moreover, the logic for such a reference has largely disappeared. As 
heretofore discussed, the civil code countries have evolved the doctrine that 
the cause of action on the contract of carriage has entirely supplanted the 
former action based on tort. England, Canada, and Australia have reached 
the same result by statute.4® This leads to a jurisprudential quagmire when 
it comes to applying British law by a United States court. Take the follow- 
ing case: A passenger traveling from New York to Paris on an American 
carrier plans to stop over in London, The airplane crashes on landing in 
England and the passenger is killed. Suit is brought in New York, where 
the ticket was purchased. This situation is not unlikely. 

The Warsaw Convention applies, but because of the forum limitations of 
Article 28, suit may not be brought in England, The court sitting in New 
York is faced with a contractual claim for liability under the Convention. 
The court holds that to avoid splitting causes of action, the beneficiaries will 
be determined as though the claim were one in tort, and the lex loci delicti 
will be applied. The court finds that all causes of action in England have 
been abolished except for the one under Article 17,47 that the Conventional 
cause of action may not be sued on in England because it is not an appro- 
priate forum, and that the beneficiaries under that law are defined in rela- 
tion to their entitlement to bring such a suit.4% 

Apart from the particular example of England, the same unsatisfactory 
result would be approximated in every case where the place of accident 
(1) is in a contracting state and (2) is not a jurisdiction in which suit may 
be brought under Article 28. Whether or not all actions for wrongful death 
sounding in tort have been abolished, they are not enforceable in such 
jurisdictions. Ordinarily foreign law will not be enforced by the forum if 
to do so will impose on the defendant a more onerous burden than that 
imposed by the state which created the right.*® 

The same questions may or may not arise in regard to accidents occur- 
ring in non-contracting states. If the country follows the doctrine that the 
contract of carriage is the basis for carrier liability to passengers," they 
will probably observe the provisions incorporated in the contract of carriage 
which restrict right to suit to a contracting state (Article 28). The Conflict 
of Laws rule is that a restriction in a contract limiting the right to sue to 
certain jurisdictions will ordinarily be enforced.5! Such a contract would 
therefore be a complete defense to an action brought in such a state. 

Thus whenever the accident occurs in a jurisdiction which is not an 
appropriate forum under the Convention, the court hearing the case will be 
faced with the question of whether a tort cause of action for wrongful death 
is enforceable in the state where it arose. When the accident occurs in a 
non-contracting state proof of such fact will be immensely difficult. In any 
such case it seems a foolish policy to determine the distributees under a 
contract cause of action brought in an American court, in accordance with 
a treaty which is the supreme law of the land, by reference to the tort law 





46 Supra, notes 6, 7, a 

47 Carriage by Air Pg 1582, See (4). Note 6 supra. 

48 Id., Second Schedule, para. "9. See supra p. 324. 

49 Restatement, a 09. 

50 Chile, for example. See art I of this Article, 26 J.A.L.C. 220 (1959): 
51 Restatement, Conflicts § 617, Comment a. 
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of a jurisdiction which will not enforce it. Since instances of this nature 
will frequently arise, it seems an equally foolish policy to determine the 
distributees by reference to the lex loci of a jurisdiction in which suit may 
be maintained under the Convention. The policy followed should be uniform 
if that is at all possible. 


Distributees in Tort Actions 


The only obstacle to such uniformity is the doubt whether courts are not 
still bound by their earlier rule of conflicts of law requiring the determina- 
tion of distributees under a tort action for wrongful death in accordance 
with the lex loci delicti wherever such a tort cause of action still may be 
maintained. 

Admittedly the Convention does not specify by what law distributees are 
to be determined. 

Abandoning fictions for a minute, it is obvious that the court can apply 
only its own law—either its municipal law or its conflict of laws rules.52 
The “without prejudice” language of Article 24(2) gives it no clue as to 
which of these legal pathways to follow. But it is submitted that the way in 
which tort actions for wrongful death are manhandled by the Convention 
leaves only a shell of a right to the lex loci delicti as such, It is further 
submitted that even where tort claims may legitimately be enforced under 
the Convention by courts of the place of accident, there has been such a 
merger of Conventional right with local right, that reference to local foreign 
law to determine distributees is no longer judicially sound. 

A list of these Conventional factors (which ordinarily are regarded as 
substance controlled by the law of the place of accident) follows: 

1. Traditional concepts of conflict of laws provide that the effect of 
contributory negligence as a matter of defense is determined by the law of 
the place of wrong.5? Article 21 places this determination in the forum. 

2. Traditional concepts of conflict of laws provide that vicarious liabil- 
ity is determined by the place of wrong.** This is overruled by Article 20(1) 
requiring that the carrier is liable unless he proves that he and his agents 
have taken all necessary measures to avoid the damage or that it was impos- 
sible for him or them to do so, and by Article 25(e), which imposes a 
Conventional rule of respondeat superior for willful misconduct. 

8. Traditional concepts of conflict of laws provide that the state which 
created the right can modify or discharge it.55 The Convention prohibits this 
(Article 24(2)), Article (23). See also discussion in Part I of this Article.*¢ 

4. Traditional concepts of conflict of laws provide that whether a cause 
of action survives the death of the tortfeaser depends on the law of the 
place of wrong.5? Article 27 provides for survival of such an action. 

5. Traditional concepts of conflict of laws provide that the standard of 
care (responsibility depending on intent to harm, negligence, or absolute 
liability) is determined by the place of wrong.5® The Convention provides a 
uniform standard—Article 20, Article 25. 

6. Traditional concepts of conflict of laws provide that a recovery under 
a death statute of the place of wrong cannot be had after the time fixed for 
bringing action has elapsed.®® Article 29 of the Convention extends this to 





52 Restatement, Conflicts § 5. 

58 Restatement, Conflicts, § 385. 
54 Id., § 387. 

55 Jd., § 389. 

5696 J.A.L.C. 227, 228. 

57 Restatement, Conflicts § 390. 
58 Restatement, Conflicts § 379. 
59 Restatement, Conflicts § 397. 
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two years, and provides that calculation of the period shall be in accord with 
the law of the forum. 

Once all these incidents have been applied to the local cause of action, 
what is there left? Like the smile on the Cheshire cat, the only important 
aspect which remains of its cause of action is the designation of the bene- 
ficiaries. This, of course, the state should be at full liberty to accomplish 
with respect to actions brought in its courts, but to have this vestigal right 
ritualistically observed by foreign courts appears extreme. 


One further comment may be in order. Judge Leibell, after referring to 
Article 28(2) (“Questions of procedure shall be governed by the law of the 
court to which the case is submitted”) stated that: 


“But who have the right of action and their omg right in any 
recovery is not a question of procedure. Under the New York conflict of 
laws doctrine it is a substantive question, which in an ordinary case, 
where the lex loci delicti creates the right of action, is determined by the 
lex loci.” (Italics added) 


The instrument he is construing, however, is a United States treaty, 
not a rule of conflict of laws. Consequently the word “procedure” must be 
construed in accordance with the meaning put on it by the draftsmen of the 
treaty rather than giving it the definition usually accorded the word by the 
law of New York. 

There is good reason to believe that the word “procedure” as used in 
Article 28(2) includes the determination of the persons who have the right 
to bring suit. The Convention was drafted primarily by civilians, and their 
usage should be given the greatest weight; in the absence of any contrary 
intent, it should prevail, It should be noted that the law of Portugal—a civil 
code state—as found by Judge Leibell treats this question as a matter of 
procedure.®° 

Time has not permitted any greater research on this point, and conse- 
quently it is advanced only as an educated guess that the civil law generally 
is the same as Portugal. 

Moreover, the forum provisions support the avove construction. The 
Convention forbids suit in the place where the accident happened, unless it 
is also one of the permissible forums for suit. Consequently, the lex loci 
delicti, as such, (in Contracting States at least) will be that no one can 
bring suit—an obvious absurdity. With the lex loci delicti out of the run- 
ning, there is no other possible law to apply than that of the forum to 
determine who may bring suit. 

Since it is only the “respective rights” of those who may bring suit that 
can be determined under Article 24(2), it is inconceivable that these respec- 
tive rights would be determined by any other law than that of the forum. 


Moral Damages 


The elements which are to be included in determining damages sustained 
in the event of the death of a passenger in Warsaw carriage are not specified 
in the Convention. Whether the mental anguish and suffering of the spouse, 
parent, or child can be considered by the trier of the facts is not dealt with. 
Article 17 merely speaks of damage sustained. Obviously, the situation 
where this becomes important will not arise too frequently, since the ele- 
ments of damage allowed in this country will usually exceed the limits, and 
whether mental anguish is taken into consideration would be academic. 

However, it is conceivable in some cases that damage apart from mental 
anguish would not reach the liability limits; and where willful misconduct 
is proved, the inclusion of such an element might make substantial difference. 


60 Komlos, 111 F. Supp. at 404 (point (3)). 
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As Komlos held on appeal, the elements of damage are to be determined 
in wrongful death cases by reference to the place of occurrence. On the 
other hand, the ordinary rule for measuring damages in contract actions is 
by reference to the law of the place of performance.®! 

Whether the place of destination according to the passenger ticket or 
the place where the beneficiaries are determined (i.e., the forum) is to be 
regarded as the “place of performance” need not be discussed here. The issue 
is whether the existence of two separate sets of damage elements, one for 
each cause of action, produces such a legal monstrosity that they must be 
aligned at all costs. 

No such necessity is seen. A person who qualifies for damages for mental 
anguish as a suitor under the wrongful death act need not be deprived of 
this recompense merely because he cannot recover for this same element in 
his capacity as suitor under the contract claim. Obviously if he does not sue 
on the tort claim, he could not recover unless such damages were allowed on 
the contract claim. What results is that the claimant has two strings to his 
damage bow, but that is neither unusual or harsh on the carrier. 

Since the Convention neither directly nor indirectly affects this issue, 
and since no juridical mud pie would develop, there is no reason to hold that 
this aspect of the lex loci delictt has been overruled. 


Death on the High Seas 


A wholly different set of considerations arises when the place of wrong 
is the high seas. When death occurs on the high seas, a cause of action 
accrues under the Federal Death on the High Seas Act®? to the personal 
representative of the decedent for the exclusive benefit of decedent’s wife, 
husband, parent, child, or dependent relative, against the vessel, person, or 
corporation which would have been liable if death had not ensued. Jurisdic- 
tion to hear such cases is limited to courts of admiralty, and consequently 
federal district courts sitting on the civil side are without power to adjudi- 
cate cases arising under it.® 

Moreover, it has been held that the intent of the act was to establish an 
exclusive remedy for wrongful death arising on the high seas. Consequently, 
state causes of action which otherwise might apply are eclipsed by the 
federal act, because of the constitutional supremacy of the federal govern- 
ment in this field.® 

It is submitted that the policy of exclusivity of the admiralty forum 
should apply to the contract cause of action under Warsaw. Earlier in this 
article the writer urged that the local forum was free to apply, and should 
apply, its own law of distribution to proceeds of a Warsaw contract claim. 
If this is done, however, in cases where death occurs on the high seas, and 
state law provides for different beneficiaries than the federal act, a judg- 
ment in favor of the state law beneficiaries would effectively preclude recov- 
ery by the different federal law beneficiaries under the Death on the High 
Seas Act. Even if the interests of the several claimants were held to be 
sufficiently distinct as to allow institution of separate suits, the Warsaw 
limitation of liability would effectively deny recovery because of the earlier 
judgment in the state court. Consequently, the admiralty court, in order to 
protect its jurisdiction under the federal act, would have to stay proceedings 
in the state court (or local federal district court) until proceedings had 
terminated in admiralty. Thereafter suit in the state court would be useless. 
No difficulties under the Convention would arise if the admiralty court 





62 41 Stat. 587; 46 U.S.C. 761 et seq. 
68 Noel v. Linea Aeropostal Venezolana, 247 F. (2d) 677, supra note 4. : 
64 Higa v. Transocean Air Lines, 230 F. 2d 780, C.A. 9, 1955; Trihey v. Trans- 
ocean Air Lines, 255 F. 2d 824, C.A. 9, 1958; First National Bank in Greenwich v. 
National Airlines, 171 F. Supp. 528 (S.D.N.Y. 1958). 
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could hear both the contract claim and the tort claim in the same proceeding. 
As previously discussed the court would apply the policies of the tort act in 
determining the beneficiaries under the contract cause of action. They would 
be the same individuals, and merger of the two causes of action would result. 

A possible difficulty in the path of such a joinder is the nature of the 
contract action, Contracts for passage on ocean surface carriers have been 
classified as maritime contracts,®* but classifying an air transportation 
ticket as a maritime contract appears much more difficult. Consequently it 
is possible that the court would hold it has no jurisdiction to hear a Warsaw 
contract claim. 

If the Warsaw contract claim cannot be sued on in admiralty because 
of lack of jurisdiction of the subject matter and cannot be enforced in the 
state or corresponding federal court because of the supremacy of the Death 
on the High Seas Act, a technical violation of the Convention would result, 
for the contract cause of action would not be enforced at all. However, the 
breach would be philosophical only, inasmuch as the Federal Death on the 
High Seas Act as modified by the Warsaw Convention produces a substan- 
tive result identical to the contract cause of action in every respect except 
gravamen. 

Since the basic policies of uniformity of forum and exclusiveness of 
remedy under the Federal Death on the High Seas Act may both be achieved 
without detracting from the substance of Warsaw, it is submitted that a 
reasonable construction of both the Convention and the Death Act would be 
to continue exclusive jurisdiction in the admiralty courts, whether a Warsaw 
contract claim is enforceable or not in admiralty. 


Miscellaneous 


On the basis of the discussion which has preceded, it is submitted that 
full recognition of the existence of a contractual cause of action under 
Warsaw by courts in the United States would involve no major hobgoblins. 
Rather, judicial reconsideration of current dogma in the light of the exist- 
ence of such a cause of action could bring about a simpler, more straight- 
forward and less costly administration of death actions. 

One further word may be said about the nature of the contract claim. 
Since the carrier’s undertaking to be responsible for all damage sustained 
by reason of the passenger’s injury or death is one imposed by law as a term 
of the contract, that contingent liability could not be separately assigned in 
advance. Moreover, the undertaking, being “without prejudice as to who are 
the persons who have the right to bring suit and what are their respective 
rights,” cannot be modified by the parties so as to entitle the passenger to 
designate a specific beneficiary or beneficiaries, broaden the class of persons 
who “sustain damage,” or otherwise interfere with the right of the court 
to restrict the persons who are entitled to share in the proceeds. Since 
neither party to the contract has the power to specify who will get what, 
the right is similar to a right under a death statute, and accordingly would 
not pass by will (although in those states which provide that death benefits 
accrue to the “estate” of the deceased, presumably the same policy would 
be applied, and the estate would be the person entitled to distribution. Thus 
the residuary legatee in such cases would be the one to take, and the fund 
would also be available to creditors in such cases). 


CONCLUSIONS 


On the basis of all the foregoing, it is submitted that the following con- 
clusions are inevitable: 


6 The Moses Taylor, 4 Wall. 411; 18 L. Ed. 397; Archawski v. Hanioti, 350 
U.S. 532; 76 S. Ct. 617. 
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1. The discussion of Judge Leibell in the Komlos case regarding the 
Warsaw Convention was largely unnecessary to its disposition, since the 
Convention does not preclude an action founded on the wrongful death act 
of the place where the accident occurred. 

2. The discussion of Judge Leibell, referred to above, is not supported 
by the legislative history of the Convention, and is contrary to its basic 
philosophy, which is to impose the liability rules set out therein as terms 
of specific contracts of carriage. 

3. To the extent that Komlos on appeal “impliedly” upheld the discus- 
sion of Judge Leibell, it is subject to the criticism set forth in paragraphs 
1 and 2 above. However, for reasons set out in paragraph 9 below, the case 
is believed sound in result. 

4. Provisions of the Warsaw Convention relating to the cause of action 
in contract are self-executing and are consequently the supreme law of the 
land, although they leave the determination of who has the right to sue on 
the contract and the respective rights of the suitors open. 

5. Since the contract cause of action is founded on treaty, it is enforced 
as a part of the municipal law of the land rather than pursuant to doctrines 
of conflict of laws. Consequently, there is no compulsion and in fact no 
reason for a court hearing such a case to follow an inapplicable lex loci 
delicti in determining the persons entitled to bring suit and what are their 
respective rights in contract actions. 

6. While courts, in determining the foregoing questions, are free to 
apply either their own municipal policy, as evidenced by their local wrongful 
death or survival statute, or their doctrines of conflicts of law, the more 
suitable choice would appear to be to apply municipal policy. 

7. The Convention directly and indirectly has so modified rights arising 
under foreign death acts grounded in tort that courts are fully justified in 
re-examining their rules of conflict of laws applicable to Warsaw cases based 
on foreign torts in regard to the determination of the persons who may 
bring suit and what are their respective rights. 

8. In determining the above matters, the courts should apply a rationale 
which will permit a uniform result for both contract and tort claims in all 
cases so that there will be a merger of all causes of action. 

9. The need for uniformity does not apply to the question of what 
constitutes “damage.” The Convention is silent on this point. Presumably 
the court would determine what constitutes actionable damage on the con- 
tract claim by applying municipal law, but this does not require application 
of the same law to the tort claim on this point. Thus, if “moral” damages 
are recoverable pursuant to the lex loci delicti, they could be recoverable 
by the distributees as determined by the law of the forum, provided that 
the distributee is a person who can sustain “moral” damage by law of the 
place of wrong. 

10. Enforcement of the contract cause of action by a state court in 
respect of a death occurring on the high seas runs counter to the federal 
policy of exclusive jurisdiction in admiralty under the Federal Death on 
the High Seas Act. Consequently the contract cause of action is unenforce- 
able in the United States except in admiralty for deaths also governed by 
that Act. 

11. Whether a contract cause of action is enforceable in admiralty is 
doubtful, but if it is not enforceable, there is no material breach of the 
Convention by the United States, since the remedy, as modified by the Con- 
vention, is in all respects consistent in result, if not in philosophy. 

12. The cause of action under Warsaw is not assignable by the passen- 
ger, does not pass by will, and does not abate by his death. He has no right 
to designate the beneficiary or expand the class of those entitled to share 
in the proceeds. 
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General Conclusion 


The Warsaw Convention was designed to unify the law relating to carrier 
liability toward passengers traveling in international transportation. With 
its ratification by fifty-odd separate countries, containing points between 
which the overwhelming majority of international travel occurs, this objec- 
tive has been almost fully realized. The Convention’s machinery is a tribute 
to French legal thought, which by grounding liability in the contract of 
carriage, provided a simple means for determining liability of carrier to 
claimant. In the civil law states, the contract of carriage is the usual basis 
for liability, and the coming of the Convention required no radical change 
in their legal approach. For the United Kingdom, Canada, and Australia 
the same result was achieved by statute—a relatively easy matter for those 
countries, where statutory enactment of treaties is required. 

Such a uniform statute has not been enacted by the United States, and 
its desirability is most questionable in view of the federal nature of our 
Union and the disparate types of death statutes in force in this country. 
But recognition of the true nature of the Convention would substantially 
ease the burden of claimants and carriers alike in eliminating need for proof 
of foreign law. The cost of such proof may be substantial, particularly when 
considered in the light of the limited liability involved. 

Undoubtedly no atomic bomb will be dropped on our heads if we continue 
to worship exclusively at the altar of the lex loci delicti. But we will appear 
slightly foolish to the rest of the world. 








DEATH RESULTING FROM AIR CRASHES 
AT SEA—A SURVEY OF THE LAW 


By EDMOND L. COHN 
Northwestern University School of Law 


I. INTRODUCTION 


ONG before the invention of the airplane, there was a desire to enable the 
representative of one killed in an accident at sea to maintain an action 
for wrongful death. No such right existed at common law,’ and there was 
a serious question as to whether a state could create such a cause of action, 
since this was well recognized as being within the province of admiralty. 
As enunciated in the often repeated Plymouth dictum: “Every species of 
tort, however occurring, and whether on board a vessel or not, if upon the 
high seas or navigable waters, is of admiralty cognizance.’ 

Shortly after the turn of the 20th century, however, in The Hamilton,’ 
the Supreme Court recognized the power of a state to create a cause of 
action for death on the high seas. Concurrent jurisdiction existed thereafter, 
since the action was triable in a land court or in admiralty. Regardless of 
where suit was brought, most cases involved complicated conflicts of law 
problems, and confusion oftentimes resulted, because courts were never sure 
what state law, if any, would be applicable. 

This state of affairs reached a climax in The Middlesex,* where the court 
decided that in a collision involving two ships, there could be no recovery 
under three possibly applicable state wrongful death acts. The court would 
not apply the “law of the flag” of either ship, since there was no basis for 
picking one over the other; nor would it apply its own law of the forum 
since the problem involved substantive rather than procedural negligence law. 

This decision inspired a nationwide clamor for a single uniform federal 
right of action.5 In 1920, Congress responded with the passage of the Fed- 
eral Death on the High Seas Act,® hereinafter referred to as the FDHSA. 
The FDHSA has been subsequently held to apply to airplanes as well as to 
ships.7 


II. THE FDHSA AND AN ACTION AGAINST AN AMERICAN 
DEFENDANT — SECTION ONE SUITS 


A. “A CAUSE OF ACTION WHERE NONE EXISTED BEFORE” 


Where an American defendant is involved, section one of the FDHSA 
provides a single, uniform remedy for death resulting from an accident 


1 The Harrisburgh, 119 U.S. 199 (1886). 

2 The Plymouth, 70 U.S. (3 Wall.) 125, 128 (1865). 

8 207 U.S. 398 (1907). 

4253 Fed. 142 (D. Mass. 1916). 

5 Wilson v. Transocean Airlines, 121 F. Supp. 85 (N.D. Cal. 1954), has an 
excellent discussion of the historical factors leading to the FDHSA. See also 
Comment, 41 Cornell L. Q. 243 (1957), which also discusses most of the other 
issues raised in this paper. 

6 Federal Death on the High Seas Act, 41 Stat. 587, 538 (1920), 46 U.S.C. 
§§ 761-767 (1952) ; hereinafter referred to in the text as FDHSA, sections 1-7. 

7 Higa v. Transocean Airlines, 124 F. Supp. 13 (D. Hawaii 1954), aff’d, 230 
F, 2d 780 (9th Cir. 1955), cert. denied, 352 U.S. 802 (1956); Wilson v. Transocean 
Airlines, 121 F. Supp. 85 (N.D. Cal. 1954) ; Lacey v. L. W. Wiggins Airways, Inc., 
95 F. oe 916 (D. Mass. 1951); Choy v. Pan-American Airways Co., (1941) 
Am. Mar. Cas. 483 (S.D.N.Y.) ; Wyman v. Pan American Airways, Inc., 181 Misc. 
963, 43 N.Y.S. 2d 420 (Sup. Ct. 1943), aff'd, 267 App. Div. 947, 48 N.Y.S. 2d 459 
tr pe. aff'd 293 N.Y. 878, 59 N.E. 2d 785 (1944), cert. denied, 8324 U.S. 882 





344 

















AIR CRASHES AT SEA—A SURVEY OF THE LAW 345 


on the high seas.® The cause of action is enforceable by the personal repre- 
sentative of the deceased “for the exclusive benefit of the decedent’s wife, 
husband, parent, child or dependent relative.”® Damages recoverable are 
“. . . fair and just compensation for the pecuniary loss sustained by the 
person for whose benefit the suit is brought and shall be apportioned among 
them by the court.’!9 Thus the act allows damages for loss of support,!! 
apportioned among the several beneficiaries named above.!2 Federal sub- 
stantive law is applied to determine if the defendant “would have been 
liable if death had not ensued.” 


B. THE FDHSA SUPERSEDES ALL STATE REMEDIES FOR WRONGFUL DEATH 
OCCURRING ON THE HIGH SEAS, BEYOND A MARINE LEAGUE FROM SHORE 


There are those who argue that state statutes for wrongful death have 
not been superseded, but enjoy concurrent jurisdiction with the FDHSA. 
This construction is not without authority. Section seven of the FDHSA 
states: “The provisions of any State statute giving or regulating rights of 
action or remedies for death shall not be affected by this chapter.’!* This 
section was passed through the efforts of Representative Mann of Illinois, 
who hoped to establish concurrent jurisdiction. The views of Representa- 
tive Mann found judicial acceptance in Sierra v. Pan American World Air- 
ways, Inc.,1®6 which held that section seven left state remedies unimpaired. 

Echavarria v. Atlantic & Caribbean Steam Nav. Co.,17 however, adopted 
a different construction of section seven. According to this court, section 
seven is: “. .. a carefully devised Congressional plan to leave unaffected the 
operation of state death statutes over waters within one league of shore.’’!® 
Under this interpretation, it would seem that while section seven preserves 
the vigor of state statutes within territorial waters, the FDHSA is the 
exclusive remedy when death occurs on the high seas. 

Any lingering effect of the Sierra decision was conclusively put to rest 
by Judge Goodman in Wilson v, Transocean Airlines.!9 He endorsed Echa- 
varria in full,2° and added the death blow to Sierra by pointing out that the 
primary purpose of the FDHSA was to resolve the confusion inherent in 


8 41 Stat. 587 (1920), 46 U.S.C. § 761 (1952). 

“Whenever the death of a person shall be caused by wrongful act, neglect, or 
default occurring on the high seas beyond a marine league from the shore of any 
State, or the District of Columbia, or the Territories or dependencies of the United 
States, the ager representative of the decedent may maintain a suit for 
damages in the district courts of the United States, in admiralty, for the exclusive 
benefit of the decedent’s wife, husband, parent, child or dependent relative against 
the — person, or corporation which would have been liable if death had not 
ensued.’ 

9 Ibid. 

10 41 Stat. 537 (1920), 46 U.S.C. § 762 (1952). In certain state wrongful death 
statutes however, recovery is limited to a specified sum. 

11 The Black Gull, 90 F. 2d 619 (2d Cir.), cert. denied, 302 U.S. 728 (1937). 

12 The City of Rome, 48 F. 2d 333 (S.D.N.Y. 1930), (People take severally, 
not in the alternative); Matter of Rademaker, 166 Misc. 201, 2 N.Y.S. 2d 309 
(Surr. Court Kings County 1938), (court apportions). 

13 41 Stat. 587 (1920), 46 U.S.C. § 761 (1952). 

14 41 Stat. 588 (1920), 46 U.S.C. 767 (1952). 

15 See Wilson v. Transocean Airlines, 121 F. Supp. 85, 90 (N.D. Cal. 1954). 

16107 F. Supp. 519 (D.P.R. 1952). 

1710 F. Supp. 677 (E.D.N.Y. 1985). 

18 Jd. at 678. 

19121 F. Supp. 85 (N.D. Cal. 1954). 

20 Id. at 91. 

“Finally, in all the years that have elapsed since the passage of the Death on 
the High Seas Act, it appears to have been the unanimous view of both the cases 
and commentators that the Act supersedes the state wrongful death statutes as to 
actions for death occurring on the high seas. An ambiguous and ill-considered 
amendment [FDHSA, section 7] to the bill, which became the Act, is not sufficient 
Justification for reaching a contrary conclusion at this late date.” 
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numerous conflicting state statutes. If the FDHSA did not supersede these 
statutes within its own area of jurisdiction, all the earlier confusion would 
remain.?! Subsequent cases have adopted Judge Goodman’s reasoning and 
undoubtedly represent the law today.?? 


C. A CAUSE OF ACTION TRIABLE ONLY IN ADMIRALTY 


The earlier cases recognized the plaintiff’s preference for land courts. 
The unfamiliar procedure of admiralty would be avoided; the delay of the 
rarely held admiralty forum would not be encountered ;*° and most impor- 
tant, the plaintiff could try his case before a jury. The underlying basis of 
the Sierra decision, favoring concurrent jurisdiction, was to allow the plain- 
tiff to proceed in a land court and thereby have a jury trial.?* 

Other cases which have held that the action could be brought at law as 
well as in admiralty, interpretated the section one clause, “may bring an 
action in admiralty,” as permissive rather than mandatory.”5 The strongest 
authority for alternative remedies springs from the argument of Judge 
Clancy in Choy v. Pan American Airways Co.2® He based his argument on 
the Jones Act,27 which was passed at about the same time as the FDHSA, 
and gave seamen a right of action at law for death on the high seas. The 
words in the Jones Act, “may ... maintain an action for damages at law,” 
were construed as giving seamen the option of bringing an action in ad- 
miralty or in a land court.28 Judge Clancy said that if the Jones Act is 
construed to give alternative remedies, the FDHSA ought to be likewise 
construed, since the two acts were passed at the same time and the language 
is identical. 

The above arguments, which seem to be based more on sympathy than 
syllogism, were eviscerated by Judge Goodman in Wilson. He disposed of 
the Jones Act argument by pointing out that the Jones Act was different 
from the FDHSA in many respects, and was passed simply because Congress 
did not believe the FDHSA was broad enough for seamen-—“the traditional 
children of admiralty.” The Jones Act merely gave them a broader remedy 
than anyone else.?? 


21 Td. at 90. 

“The Death on the High Seas Act was prompted, in large part, by the desire 
to put an end to the uncertainties attending the application of state statutes to 
deaths on the high seas. Many of these uncertainties would remain to plague both 
courts and litigants if the state statutes could still be availed of by suitors.” 

22 Trihey v. Transocean Airlines, 255 F. 2d 824 (9th Cir.), cert. denied, 358 
U.S. 888 (1958); Noel v. Linea Aeropostal Venezolana, 154 F. Supp. 162 
(S.D.N.Y.), aff'd, 247 F. 2d 677 (2d Cir. 1956), cert. denied, 355 U.S. 907 (1957); 
Kunkel v. United States, 140 Supp. 591 (S.D. Cal. 1956); Higa v. Transocean Air- 
lines, 124 F. Supp. 18 (D. Hawaii 1954), aff’d, 230 F. 2d 780 (9th Cir. 1955), cert. 
denied, 352 U.S. 802 (1956). 

23 Comment, 55 Colum. L. Rev. 907, 915 (1955). 

24In this case the plaintiff brought his action under a state statute which 
allowed the case to be tried in a land court. 

25 Elliott v. Steinfeldt, 254 App. Div. 789, 4 N.Y.S. 2d 9 (2d Dep’t 1939), held 
that the FDHSA was the sole right of action, but it was triable at law as well as 
in admiralty. See also Batkiewicz v. Seas Shipping Co., 53 F. Supp. 802 (S.D.N.Y. 
1948) ; Choy v. Pan-American Airways Co., (1941) Am. Mar. Cas. 483 (S.D.N.Y.). 

26 (1941) Am. Mar. Cas. 483 (S.D.N.Y.). 

27.41 Stat. 1007 (1920), 46 U.S.C. § 688 (1952). 

28 Panama R.R. Co. v. Johnson, 264 U.S. 375 (1924). Note that the court con- 
strued the Jones Act as allowing a suit in admiralty as well as in law to insure 
its constitutionality. If the action, for the benefit of seamen, were triable only at 
law, the act would be unconstitutional. Judge Goodman, in Wilson, at p. 96, is 
quick to point out that no such geo exists with the FDHSA. 

29121 F. Supp. 85, 96, 97 (N.D. Cal. 1954). Judge Goodman pointed out that 
the Jones Act, passed at the same time as the FDHSA, and giving alternative 
remedies at law and in admiralty, was passed because Congress did not feel that 
the FDHSA, giving a right of action only in admiralty, was broad enough for 
seamen. Furthermore, the Jones Act and the FDHSA are different in other respects 
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Judge Goodman then distinguished the remaining cases by showing that 
they were not based on independent reasoning, but followed either Choy or 
Sierra, which he had already rejected.®° To conclude this wholesale slaughter 
of opposing precedent, Judge Goodman added a final argument based on 
section five of the FDHSA. This section grants a right of substitution of 
plaintiffs if the party bringing the suit dies while said suit is in progress.*! 
As this right is expressly limited to suits pending in admiralty, it seems 
inconceivable that the right of substitution would be so limited if Congress 
contemplated suits could also be brought at law.%? 

The conclusion must be that Congress intended all causes of action under 
the FDHSA to be triable solely in admiralty. 


D. DEATH OCCURRING ON THE HIGH SEAS—TERRITORIAL JURISDICTION 


1. Death Resulting From Airplane Crash in Ocean 


From time to time confusion has arisen in determining if the death 
actually occurred as the result of a crash on the high seas. The courts have 
resolved this issue by applying a “substance” test to the injury. If the “sub- 
stance” of the occurrence took place on the high seas, the FDHSA applies.®* 





besides the choice of forums. The Jones Act designates alternative beneficiaries, 
while the FDHSA provides for apportionment of the recovery among all the desig- 
nated beneficiaries. Also, the Jones Act prohibits certain defenses, which the 
FDHSA does not. 

30 Jd. at 98. 

“This brief resume of the decisions asserted to support the view that the right 
of action given by the Death on the High Seas Act may be maintained at law 
demonstrates that only the five decisions in the state courts of New York and three 
of the federal decisions are holding to this effect. Of these eight decisions only 
two are predicated upon independent reasoning of the court. This reasoning, as has 
been noted, I do not find persuasive. My belief as to the unsoundness of these 
decisions is strengthened by the decision of Judge Weinfeld in Iafrate v. Com- 
pagnie Generale Transatlantique, S.D.N.Y. 1952, 106 F. Supp. 619, in which he 
reaches the same conclusion. It is noteworthy that Judge Weinfeld is a member 
of the United States District Court for the Southern District of New York where 
two of the contrary decisions were rendered.” 

31 41 Stat. 588 (1920), 46 U.S.C. § 765 (1952). 

“If a person dies as the result of such wrongful act, neglect or default as is 
mentioned in section 761 of this title during the pendency in a court of admiralty 
of the United States of a suit to recover damages ... the personal representative 
of the decedent may be substituted...” 

82 Wilson v. Transocean Airlines, 121 F. Supp. 85, 95 (N.D. Cal. 1954). 

“If the Congress contemplated that suits enforcing the right of action given 
by the Death on the High Seas Act should be maintained in courts of law, there 
would have been no reason to limit the right of substitution granted in section five 
of the Act to suits for persona] injuries which were pending in admiralty courts.” 

There have been other attempts to get such wrongful death cases before a 
jury, all of which were also unsuccessful. In Kunkel v. United States, 140 F. Supp. 
591, 595 (S.D. Cal. 1956), the plaintiff tried to bring a death action at law under 
the provision of the Federal Torts Claims Act, 72 Stat. 348, 28 U.S.C. § 1346 (b) 
(1958), Pocket Pt. 63 Stat. 106, (1949) 28 U.S.C. §§ 2671-2680 (1952). The court 
held that the action was triable only in admiralty as “the government has con- 
sented to be sued and to be liable only ‘under circumstances where. . . a private 
person, would be liable to the claimant in accordance with the law of the place 
where the act or omission occurred’ . . . and ‘the place’ is the high seas, and ‘the 
= is the Death on the High Seas Act giving an actionable claim only in admi- 
Talty:...... 

Where the decedent was an employee of an airline, an attempt was made to 
bring an action at law under the Jones Act, which provides a death action for 
seamen dying as a result of their employment. But the Air Commerce Act of 1926, 
44 Stat. 576, 49 U.S.C. §§ 171-184 (1952), states that the navigation and shipping 
laws of the United States are not to be applied to aircraft, and this statute was 
cited in holding that the Jones Act does not apply to airplanes. Stickrod v. Pan 
American Airways Co., (1941) U.S. Av. 69 (S.D.N.Y.). 

83In construing section one of the FDHSA, “occurring on the high seas” 
refers back to “wrongful act, neglect, or default” rather than to “death.” Thus, if 
the decreased in injured on the high seas but dies in bed, he has a proper action as 
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Lacey v. L. W. Wiggins Airways, Inc.,34 is the best example of the applica- 
tion of this test. In that case, the defendant died in bed after exposure in 
the water resulting from a plane crash which was due to the faulty mainte- 
nance of the plane’s engines. The court applied the FDHSA. 


2. Where the Place of Death Is Unknown 


In the Choy case, and later in Wyman v. Pan American Airways, Inc.,35 
an action was brought under the FDHSA. In both cases, there was no evi- 
dence that the plane actually crashed into the ocean. A presumption of death 
at sea was applied, since the planes involved vanished while in flight over 
the ocean. At the time of those decisions, considering the absence of thor- 
ough search techniques, counsel might have argued that the court had no 
right to make such a presumption without actual evidence. Today, however, 
there can be little doubt that this presumption is valid. If a plane crashed at 
an unknown place, and that place happened to be on land, it would almost 
certainly be found, Conversely, if it vanished over the ocean, it undoubtedly 
fell into the ocean. Thus there should be no real problem as to the applica- 
bility of the FDHSA in a situation of this type. 


8. Death in the Airspace 


There has never been a decision on whether or not the FDHSA applies 
to death in the airspace. In fact, the courts have shown a singular degree of 
skill in dodging the issue whenever it has been suggested.36 

Noel v. Linea Aeropostal Venezolana,?* for example, was a case where the 
plaintiff did not want the FDHSA to apply, so that he might bring a suit 
under a state statute at law. The court avoided the issue by saying that the 
question of whether the FDHSA applied to the airspace was, itself, a ques- 
tion for admiralty. 

There are two important reasons why the FDHSA will undoubtedly be 
held to cover deaths in the airspace. The more important of these is the 
policy reason. The FDHSA was passed primarily to eliminate the confusion 
resulting from the possible application of conflicting state statutes. Thus, 
if the FDHSA were held not to be applicable in the airspace, we would be 
right back in the same muddle, The plaintiff would be without a remedy 
unless he could invoke the jurisdiction of some state statute and again, the 
difficulties he would encounter on this count are what motivated the inaugu- 
ration of the Act in the first place. 

The second reason why death in the airspace is likely to fall under the 
FDHSA is that case law indicates a tendency to give the Act a broad inter- 
pretation. Judge Clancy, in construing the phrase “on the high seas,” com- 
mented that “there is no reason why this should make the law applicable 
only on a horizontal plane.”°® While this is pure dictum, it does, neverthe- 
less, indicate a judicial attitude. Furthermore, for purposes of criminal 





the wrongful act itself did occur on the high seas. Vancouver Steamship Co. v. 
Rice, 288 U.S. 445 (1932); The Samnanger, 298 Fed. 620 (D. Ga. 1924); The 
Chiswick, 231 Fed. 452 (5th Cir. 1916). 

84.95 F. Supp. 916 (D. Mass. 1951). 

35181 Misc. 963, 48 N.Y.S. 2d 420 (Supp. Ct. 1943), aff’d, 267 App. Div. 947, 
48 N.Y.S. 2d 459 (1st Dep’t), aff'd 293 N.Y. 878, 59 N.E. 2d 785 (1944), cert. 
denied, 324 U.S. 882 (1945). ‘ 

86 In the Wilson case, the question came up in the allegations, but the court 
dodged it by saying that the case at hand clearly involved a death resulting from 
a crash. In the only case where the issue came up squarely, Hart v. Transconti- 
nental & Western Airlines, Inc., (1950) U.S. Av. 287 (N.D. Cal.), involving a 
death in flight due to the failure to provide a pressurized cabin, the case was 


settled out of court. 
87154 F. Supp. 162 (S.D.N.Y. 1956), aff'd, 247 F. 2d 677 (2d Cir.), cert. 


denied, 855 U.S. 907 (1957). 
38 Choy v. Pan-American Airways Co., (1941) Am. Mar. Cas. 483 (S.D.N.Y.). 
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statutes, the airspace is in admiralty jurisdiction,®® as is death occurring 
under the sea in a submarine.*® If the FDHSA applies on the sea and under 
the sea, there seems to be no sound reason why it should not apply above 
the sea. 


III. THE FDHSA AND AN ACTION AGAINST 
A FOREIGN DEFENDANT 


A. SECTION FouR SUITS—WHERE THE HOME COUNTRY OF THE DEFENDANT 
RECOGNIZES A CAUSE OF ACTION FOR WRONGFUL DEATH 


Prior to the FDHSA, any right of action granted by foreign law for 
death on the high seas could be enforced in the state or federal courts of 
the United States, either in law or admiralty.*! Section four of the FDHSA 
codified this practice: 

“Whenever a right of action is granted by the law of any foreign state 

on account of death by wrongful act, neglect or default occurring on the 

high seas, such right may be maintained in an appropriate action in admi- 

ralty in the courts of the United States without abatement in respect to 

the amount for which recovery is authorized, any statute of the United 

States to the contrary notwithstanding.” 

The “without abatement” provision of this section was passed to prevent 
the foreign defendant from taking advantage of the limitation of liability 
statutes of the United States,42 which are invoked by “section one” defend- 
ants to limit their liability in these death actions. Thus, the “without abate- 
ment” provision gives an advantage to American defendants, and enables 
a plaintiff to bring a suit free of this limitation against a foreign defendant 
—if such plaintiff brings the suit in admiralty.* 

This provision has no applicability in the case of actions based upon air 
crashes, as the limitation of liability statutes apply only to ship owners.** 


The foreign defendant cannot invoke the limitation of liability statutes, 
but the plaintiff might find his recovery will be less than a section one 
plaintiff anyway. As section four merely enables the plaintiff to bring the 
foreign action in the American court, his recovery will be dependent on the 
foreign law,*® which includes any limitation of recovery provisions incorpo- 
rated into the statute creating the cause of action, since such a provision is 
considered an “integral part of the cause of action.’’** Most foreign nations 





39 62 Stat. 683 (1948), 18 U.S.C. § 7 (1952). 

40 The City of Rome, 48 F. 2d 333 (S.D.N.Y. 1930). 

41 The Titanic, 233 U.S. 718 (1914); Wilson v. Transocean Airlines, 121 F. 
Supp. 85, 97 (N.D. Cal. 1954); 67 Yale L. J. 1445, 1446 (1958); 41 Cornell L. Q. 
248, 250 (1957). 

42 49 Stat. 1479 (1936), 46 U.S.C. § 183 (1952), et seq. 

43 Powers v. Cunard S.S. Co., Ltd., 32 F. 2d 720 (S.D.N.Y. 1925); Egan v. 
Donaldson Atlantic Line, 37 F. Supp. 909 (S.D.N.Y. 1941); The Silverpalm, 13 
F. Supp. 212 (N.D. Cal. 1935); The Saturnia, (19386) Am. Mar. Cas. 469 
(S.D.N.Y.) ; 41 Cornell L. Q. 248, 250 (1957). 

The words , “may maintain an action,” are thus treated differently in sections 
one and four. A section one action may be maintained only in admiralty, whereas 
a section four suit may be brought either at law or in admiralty. The words are 
mandatory in section one, but only permissive in section four. This difference is 
attributable to the different character of the two sections. Section four simply 
grants the plaintiff the same remedy as he would get under the foreign law, while 
section one “creates a cause of action where none existed before.” Wilson v. 
Transocean Airlines, 121 F. Supp. 85, 94 (N.D. Cal. 1954). 

44 Noakes v. Imperial Airways, Ltd., 29 F. Supp. 412 (S.D.N.Y. 1939); Dollins 

v. Pan-American Grace Airways, Inc., 27 F. Supp. 487 (S.D.N.Y. 1939). 
., .. 5 Conflicts of laws problems can easily manifest themselves here, particularly 
if there should ever be a collision between two planes over the ocean. The court 
will most likely apply the “law of the flag” if both planes are from the same nation; 
otherwise the “law of the forum.” The Scotland, 105 U.S. 1001 (1881). 

46 Slater v. Mexican National R.R., 194 U.S. 120 (1904); Northern Pacific 
R.R. v. Babcock, 154 U.S. 190 (1894); Loucks v. Standard Oil Co., 224 N.Y. 99, 
120 N.E. 198 (1918); 67 Yale L. J. 1445, 1450 (1957). 
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are far less generous than America in the amount they will award plaintiffs 
in a wrongful death action.47 Thus, a section four plaintiff does not get the 
advantage of the loss of support damages awarded in a section one case.*8 

Section four, then, does not create a cause of action as does section one; 
it simply opens the doors of the American courts to enforce the foreign 
cause of action.*® 


B. SECTION ONE CASES—WHERE THE HOME COUNTRY OF THE DEFENDANT 
DOES NOT RECOGNIZE A CAUSE OF ACTION FOR WRONGFUL DEATH 


One problem still remains—the plaintiff whose decedent was killed on 
board a plane which flies the flag of a nation which does not recognize a 
cause of action for wrongful death. He could not bring a section four case 
since there he is allowed only such recovery as could be obtained under the 
foreign law. The question is then presented whether suit might be brought 
under section one. 

The first case dealing with this problem, Fernandez v. Linea Aeropostal 
Venezolana,®® held that such an action could be maintained. In that case, the 
court rejected the argument of the defendant, a Venezuelan airline, that 
section four was the only part of the FDHSA applicable in a case arising 
under foreign law. The court stated: 

“But the act as passed preserved not merely rights under foreign law, 

but also, by § 1 of the act, gave an additional right to the personal repre- 

sentative of the deceased to maintain an action against the ‘vessel, person, 

or corporation which would have been liable if death had not ensued.’ ’’51 

This case has several interesting ramifications. The court, though it 
allows the plaintiff to proceed under section one, still must look to the sub- 
stantive negligence law of the foreign state to see if the defendant “would 
have been liable if death had not ensued,” just as in a section one case 
against an American defendant, they would have to look to American negli- 
gence law.5? Damages recoverable, however, are section one damages rather 
than the foreign measure of damages. It will be recalled that when the 
plaintiff proceeds under section four, he is limited to the amount of damages 
recoverable under the foreign law, since the damages awardable are an 
integral part of the statute creating the action.5? No such situation exists 
when a plaintiff proceeds against a foreign defendant under section one. 
There is no foreign cause of action, and therefore no limitation can be an 
integral part of it, Any general limitation on the plaintiff’s recovery in 
foreign law is termed procedural and refused recognition in the courts of 
the United States.5¢ Thus, the plaintiff is eligible for the more generous 
American measure of damages. 

The significance of this distinction in the Fernandez case is that the 
plaintiff, besides alleging a cause of action under section one, also claimed 
there was an action under a Venezuelan wrongful death act, though he did 
not allege substantive law based on it. This means he could, and should, have 
brought his action under section four. The court, by letting him proceed 


4767 Yale L. J. 1445, 1451 & n. 20 (1957). 

48 The Black Gull, 90 F. 2d 619 (2d Cir.), cert. denied, 302 U.S. 728 (1937). 

49 41 Cornell L. Q. 243, 250 (1957). 

50 156 F. Supp. 94, 98 (S.D.N.Y. 1957). 

“The admiralty law of the United States, as expressed in the Death on the 
High Seas Act, now grants power to the admiralty courts to entertain an action 
for a wrong done on the high seas even though the person injured has died as a 
result of the wrong. This power granted to the courts is applicable even though 
the wrong occurred in an area not subject to the laws of the United States.” 

See also 3 Vill. L. Rev. 571 (1958). 

51 Td. at 96. 

52 Ibid. 

53 See note 46 supr 

54 The Titanic, 233 w. S. 718, 732 (1914). 
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under section one, could have had no other reason than to let him recover. 
the more generous American measure of damages.55 

It would thus seem that this decision opens the doors to “section” shop- 
ping. The plaintiff can choose between sections one and four in order to 
recover the highest damages. If deciding on section four, he can then decide 
whether to bring the action at law or in admiralty. It is submitted that 
Fernandez should be interpreted so as to preserve the mutual exclusiveness 
of sections one and four. If the home flag of the defendant recognizes a 
cause of action for wrongful death, the plaintiff should be required to base 
his claim upon section four. The only time an action should be allowed 
against a foreign defendant under section one should be when his home 
state has not created a cause of action. This would conform to the true tenor 
of Fernandez, since the rationale of that decision was Judge Dawson’s 
concern that the plaintiff would otherwise be left remediless.5* This would 
eliminate the “section” shopping and allow section four to retain some vigor. 


C. THE FOREIGN PLAINTIFF 


The FDHSA was designed to end the confusion of numerous conflicting 
state statutes, and offered a procedure whereby a plaintiff could proceed 
against both an American and a foreign defendant. A foreign plaintiff can 
certainly bring an action against an American defendant, in a section one 
case, since the injury takes place on an American plane, and there is no 
reason whatsoever to refuse to give foreign citizens equal protection in a 
case of this nature. 

A slightly different situation is presented when a foreign plaintiff brings 
an action against a foreign defendant, American courts could conceivably 
be asked to hear the case of a Yugoslavian citizen killed in a Brazilian plane 
in the Indian ocean. 

The Jones Act is not enforceable against a foreign defendant for the 
benefit of a foreign plaintiff,57 though this revelation may be of absolutely 
no significance. It will be recalled that Judge Goodman pointed out the 
numerous differences between the Jones Act and the FDHSA,*® concluding, 
in effect, that you can’t compare a substantive labor law with a statute that 
simply creates a right to bring an action.®® 

The whole problem resolves itself into one of simple practicality. Foreign 
plaintiffs injured on foreign planes are not going to travel to the United 
States to bring a section four action just to get the law of the defendant’s 
flag applied. They can do that as easily in the defendant’s country. And if 
foreign plaintiffs have descended upon the courts of this country to bring 
section one actions in sufficient numbers to prevent the courts from protect- 
ing American citizens, Congress has not as yet realized it, nor has it seen fit 
to amend the FDHSA to prevent it. 

As long as our courts are not inundated with Slavs suing Brazilians, it 
is better to leave the law as Benedict has stated it: 


20 ( — damages are limited to $8000. 67 Yale L. J. 1445, 14451 and n. 
56 Judge Dawson, in denying the allegation that section four was the only 
applicable section, said: 

_ _ “This position would mean that no action would lie for wrongful death on the 
high seas unless death occurred on a plane or vessel which flew the flag of a nation 
which had by statute granted a cause of action for wrongful death. This would be 
a harsh rule and would hardly seem consonant with the intent of Congress, in 
adopting the Death on the High Seas Act.” 

154 F. Supp. 94, 96 (S.D.N.Y. 1957). 

57 Lauritzen v. Larson, 345 U.S. 571 (1953). 

58 See note 29 supra. 

59 Judge Dawson expresses the same approach in Fernandez v. Linea Aero- 
postal Venezolana, 156 F. Supp. 94 (S.D.N.Y. 1957). 
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“Admiralty courts have jurisdiction of admiralty suits entirely be- 
tween foreigners when proper service can be had, or property attached, 
am it is — with the court whether it will accept such jurisdic- 

ion or no 


IV. DEATHS OCCURRING IN THE UNITED STATES 
A. ON INLAND WATERS 


State wrongful death statutes are fully applicable in territorial waters 
of the United States.*! As inland waters are within admiralty jurisdiction,® 
and as federal statutes will supersede state acts where the federal govern- 
ment has acted,®? the federal government may properly regulate inland 
waters relative to wrongful death actions, Currently, there is no conflict 
with the FDHSA on inland waters, since sections one and seven of the act 
clearly exclude territorial U.S. from the jurisdiction of the FDHSA. 


B. OVER LAND 


When the death occurs over land, the result is exactly the same as with 
deaths occurring on inland waters; state wrongful death statutes will be 
applicable. The only problems that will arise in this area will be those con- 
cerning conflicts of laws. Just as in FDHSA section one cases, the “sub- 
stance” test is used to determine where the act causing death occurred. 
The law of that locality, including the damages recoverable, is often applied. 
If that jurisdiction does not recognize a cause of action for wrongful death, 
the law of the forum will be applied.£5 The only time the plaintiff might find 
himself without a remedy is if both the state where the death occurred and 
the state where the action is brought, provide no remedy for wrongful death. 


V. SUMMARY 


In a suit against an American defendant, the FDHSA is the exclusive 
remedy if death results from an accident occurring more than one marine 
league from shore. Section one enables the representative of the decedent 
to bring an action for the benefit of surviving dependents. The action is 
triable only in admiralty. The law applied is the substantive negligence law 
of the United States, and damages recoverable are for loss of support. 

Section four of the FDHSA opens the doors of the courts to foreign 
causes of action. The applicable law will be that of the foreign state, Dam- 
ages recoverable are subject to any limitation incorporated in the foreign 
action. Unlike a section one case, the action may be brought in law or 
admiralty. If the foreign flag does not recognize a cause of action, the case 
is brought under section one, with foreign negligence law and American 


procedural law being applied. 


601 Benedict, Admiralty § 84 (5th ed. 1925). 

Convention, Oct. 29, 1934, art. 25, 49 Stat. 3020. 

67 Yale L. J. 1445, 1451 and n. 20 (1957). 

61 41 Stat. 588 (1920), 46 U.S.C. § 767 (1952). 

“The provisions of any State statute giving or regulating rights of action or 
remedies for death shall not be affected by this chapter. Nor shall this chapter 
apply to the Great Lakes or to any waters within the territorial limits of any State, 
or to any navigable waters in the Panama Canal Zone.” 

62 The Plymouth, 70 U.S. (3 Wall.) 125 (1865), (Dictum). 

63 Echavarria v. Atlantic & Caribbean Steam Nav. Co., 10 F. Supp. 677, 678 
(E.D.N.Y. 1935). 

“With the enactment of the Federal Death Act, the conclusion cannot be 
avoided that the death statutes of the several states were superseded so far as they 
had been theretofore applied to death on the high seas.” 

64 See note 33 supra. 

6515 C.J.S. Conflicts of Laws § 22 (1939); 25 C.J.S. Death § 28 (1941). 








THE POWER OF LOS ANGELES COUNTY 
TO REGULATE AIRCRAFT NOISE— 
OPINION OF THE COUNTY COUNSEL 


HE Journal is happy to publish herewith the opinion of Harold W. 
Kennedy, Esq., County Counsel, Los Angeles County, relating to the 
legal power of the county to regulate the matter of aircraft noise. Because 
of the dominant position of Los Angeles County in regard to this problem, 

the opinion is of national interest. 
—tThe Editors 


Honorable Kenneth Hahn 
Supervisor, 2nd District 
501 Hall of Records 

Los Angeles 12, California 


Re: Power of County to regulate jet aircraft noise 


Dear Supervisor Hahn: 


By letter of September 21, 1959, you pose the following four questions: 


“1. When the operation of jet aircraft in landing and taking off 
from the Los Angeles International Airport produces such excessive 
noise that the noise constitutes a nuisance of such magnitude that it 
seriously disrupts the normal life of a community, does the Board of 
Supervisors have the power to regulate the amount of noise which the 
jet aircraft can produce while passing over County unincorporated 
territory? 

“2. If so, can the Board of Supervisors establish maximum decibel 
rating standards which must not be exceeded by these aircraft in order 
to fly over County unincorporated area? 

“3. When the operation of jet aircraft under the conditions de- 
scribed above creates a serious hazard to the people living under the 
approaches and take-off areas through the increased danger of poten- 
tial air crashes and by objects falling off of and from these aircraft, 
‘would the Board of Supervisors have the power to establish regulations 
for the flight of these aircraft over County unincorporated territory? 

“4. Would the Board of Supervisors have the power to establish 
‘aerial rights of way’ at prescribed heights?” 


Your questions generally relate to two specific problems. First, whether 
or not the County has the power to regulate noise emanating from jet 
aircraft which pass over County unincorporated territory; and secondly, 
whether or not the County has the power to regulate the flight character- 
istics or patterns taken by aircraft over County unincorporated territory. 


OPINION 


It is our opinion that the County cannot regulate the noise emanating 
from jet aircraft or control the flight thereof by reason of the limitations 
imposed by the Supremacy of Federal regulations and power in this field. 
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ANALYSIS 


1. Power of County to regulate jet aircraft noise. 


In analyzing the first question posed, the initial inquiry must be directed 
to the existence and scope of the power of the County to regulate noise that 
interferes with the health, welfare and tranquility of its citizens. 

By Section 11 of Article 11 of the California Constitution, the power to 
make and enforce within its limits “police” regulations has been granted to 
the County. This power has been defined by the Courts as “nothing more 
or less than the powers of government inherent in every sovereignty to the 
extent of its dominion.” It includes “the regulation of the conduct of busi- 
ness, or the use of property, to the end that the public health or morals may 
not be impaired or endangered.” Laurel Hill Cemetery vs. City and County 
of San Francisco, 152 Cal. 464, 1907. Affirmed in 54 L. Ed, 518. 

There is no doubt that the annoyance and disturbance caused by low- 
flying airplanes can constitute a legal nuisance or cause such irreparable 
harm to a landowner that an injunction would lie. See Anderson v. Sause, 
38 Cal. 2d 825, 243 P. 2d 497 (1952). 

It is also well settled that frequent low flights by planes owned by public 
entities which constitute a direct and immediate interference with the en- 
joyment and use of the land may constitute a “taking” within the meaning 
of the Fifth Amendment which would give rise to a cause of action in the 
land owner for compensation, U.S. v. Causby (1945) 328 U.S. 256, 90 L. Ed. 
206. However, this power is not restricted to the suppression of nuisances. 
As stated by the Court in the Odd Fellows Cemetery case, 140 Cal. 231, 
“whenever a thing or act is of such a nature that it may become a nuisance, 
or may be injurious to the public health if not suppressed or regulated, the 
legislative body may, in the exercise of its police powers, make and enforce 
ordinances to regulate or prohibit such act or thing, although it may never 
have been offensive or injurious in the past. * * *” 

There is no doubt that noise may be injurious to the public health and 
welfare if not suppressed or regulated. In Haggerty vs. Associated Farmers 
of California, 44 Cal. 2d page 60, (1955), the California Supreme Court had 
before it the “Fresno County anti-noise ordinance,” which made unlawful 
“any loud or raucous noise upon or from any public highway * * * or from 
any aircraft of any kind whatsoever.” 

The Supreme Court is reversing the decision of the lower court which 
enjoined the enforcement of this ordinance, stated, 


“The County, in the exercise of the police power of the State, has 
a legitimate interest in the preservation of the safety and tranquility 
of its citizens. It cannot be said that the present ordinance is not rea- 
sonably directed to that end.” 


This power was tacitly recognized by the Court in Smith vs. Peterson, 
131 Cal. App. 2d 241, 280 P. 2d 522 (1955), when it upheld the constitution- 
ality of Section 27150 of the California Vehicle Code, which provides that 
“every motor vehicle * * * shall at all times be equipped with an adequate 
muffler * * * to prevent any excessive or unusual noise. * * *,” 

It is apparent that the police power of the State and County have tradi- 
tionally included the power to regulate or prohibit noise where such noise 
is offensive to the public health, safety or welfare. 

The exercise of this power is, however, limited to those areas of the 
County outside the bounds of incorporated cities, In re Knight, 55 Cal. App. 
511, and ex parte Roach, 134 Cal. 145, and thus there is no doubt that noises 
emanating within the confines of unincorporated territory would fall within 
the prohibition of an anti-noise ordinance. A question arises, however, as 
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to the applicability of such an ordinance to noise affecting the inhabitants 
of unincorporated County territory but which has its source elsewhere. This 
factual situation necessarily arises at Los Angeles International Airport 
which is within the City of Los Angeles but contiguous to unincorporated 
County territory. During the run-up and maintenance phases aircraft noise, 
although having its source within the City, affects residents in the unincor- 
porated area of the County. 

It is our opinion that the County would likewise have the power to 
proscribe by ordinance this noise. The rationale underlying the Knight de- 
cision supports this view. It was there expressed that the County does not 
have the power to enforce a penal ordinance within the bounds of a city on 
the ground that “there cannot be at the same time within the same territory 
two distinct municipal corporations exercising the same powers, jurisdic- 
tions and privileges.” Under the facts above, however, the noise affects both 
jurisdictions, the incorporated and unincorporated, and since it would be an 
offense to the residents of each, the power to control would reside in each. 

This principle was recognized by the Court in People vs. Selby Smelting 
and Lead Company, 163 Cal. 84 (1912). The Court upheld the judgment of 
the lower court enjoining the defendant from permitting fumes from its 
cement works in Contra Costa County to blow over and upon parts of Solano 
County, on the theory that the nuisance was the thing proscribed and that 
it existed within the jurisdiction of the Court although having its source 
elsewhere. 

The power of the County pursuant to Article 11, Section 11 of the Cali- 
fornia Constitution, to regulate noise that adversely affects its residents, is 
clear. The question then becomes, has this power been limited or restricted 
in any manner with respect to the regulation of noise emanating from air- 
craft? 

Article 11, Section 11 of the California Constitution is not only-a grant 
of power to the County to make specified regulations but also contains a 
limitation on the exercise of such power by providing that the regulations 
authorized shall not be “in conflict with general law.” 

The question is immediately posed as to whether or not a general law 
exists at the State level which might possibly conflict with an ordinance of 
the County on the subject of control of aircraft noise. The rule is well set- 
tled that, a county or city may enact a regulatory ordinance if the State 
has not affirmatively acted evidencing an intent to occupy the field to the 
exclusion of the subordinate legislative body. Ex parte Daniels, 183 Cal. 636, 
192 P. 442 (1920). 

The principal State law relating to aircraft is the State Aeronautics 
Commission Act, Chapter 1379, Stats. 1947, found in the Public Utilities 
Code, Section 21,000, et seq. 

The Act establishes the State Aeronautics Commission and grants it 
power to make rules generally for the purpose of “protecting and insuring 
the general public interest and the safety of persons operating, using or 
traveling in aircraft, and developing airlines in this State.” See Sections 
21002, 21243 and 21244 of the Public Utilities Code. It further provides 
that “sovereignty in the space above the land and water of this State rests 
in the State, except where granted to and used by the United States pur- 
suant to a constitutional grant from the people of the State.” Although the 
grant of rule making power is broad there is no section or rule directly 
relating to or proscribing aircraft noise. The intent to prohibit a subordi- 
nate legislative body from enacting such restrictions by ordinance is likewise 
lacking. 
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Section 21002, which sets out the purposes of the Act, provides: 


“Section 21002. The purpose of this part is to further and protect 
the public interest in aeronautics and aeronautical progress by the fol- 
lowing means: 

“(a) Encouraging the development of private flying and the general 
use of air transportation. 

“(b) Fostering and promoting safety in aeronautics. 

“(c) Effecting uniformity of the laws and regulations relating to 
aeronautics consistent with federal aeronautics laws and regulations. 

“(d) Granting to a state agency such powers and imposing upon it 
such duties that the State may properly perform its functions relative 
to aeronautics and effectively exercise its jurisdicition over persons 
and property, assist in the development of a state-wide system of air- 
ports, encourage the flow of private capital into aviation facilities, and 
cooperate with and assist political subdivisions and others engaged in 
aeronautics in the development and encouragement of aeronautics. 

“(e) Establishing only those regulations which are essential and 
clearly within the scope of the authority granted by the Legislature, 
in order that persons may engage in every phase of aeronautics with 
the least possible restriction consistent with the safety and the rights of 
others. 

“(f) Providing for cooperation with the federal authorities in the 
development of a national system of civil aviation and for coordination 
of the aeronautical activities of those authorities and the authorities 
of this State.” 


From the reading of this section it cannot be concluded that the Legisla- 
ture intended to prohibit counties from regulating aircraft noise. 

The doctrine of supremacy of the general law ingrained in Section 11, 
Article 11 of the California Constitution exists on the federal level by reason 
of the “supremacy clause” found in Article 6, Section 2 of the United States 
Constitution. It is well established that if Congress has legislated in a field 
in which it has authority that any attempt by a state or local legislative 
body to regulate the same area would be invalid if in conflict therewith. 

By Article 1, Section 8, Clause 3 of the United States Constitution, Con- 
gress was granted the authority “* * * to regulate commerce with foreign 
nations and among the several states * * *.” There is no doubt that this 
grant gives Congress the power to regulate “navigation,” see Gibbins vs. 
Ogden (1824) 9 Wheat 1, and more particularly the power to regulate all 
means and instrumentalities by which commerce is carried on including 
traffic by air. Alleghany Airlines vs. Village of Cedarhurst, (1955) 182 Fed. 
Supp. 871; Braniff Airways vs. Nebraska State Board (1953) 347 U.S. 590, 
98 L. Ed. 415. The question is then resolved by asking —to what extent 
has Congress occupied the field of aircraft regulation? 

It has been held in Alleghany Airlines vs, Cedarhurst, supra, that the 
Civil Aeronautics Act of 1938, together with the regulations adopted pur- 
surant thereto, have regulated air traffic in the navigable air space in the 
interest of safety to such an extent as to constitute pre-emption in that field. 
The case factually challenged the constitutionality of an ordinance of the 
Village of Cedarhurst which prohibited the flight of aircraft below one 
thousand feet. The village was within the flight pattern of Idlewild Airport 
operated by the New York Port Authority on land owned by the City of 
New York. The Civil Aeronautics Administrator had established instrument 
approach rules to be followed by aircraft landing at Idlewild and under 
certain meteorological conditions the routes taken by aircraft would take 
them over the Village of Cedarhurst at altitudes less than one thousand feet. 
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Thus it is clear that a conflict existed between the Civil Aeronautics Act of 
1938 and the local ordinance which would invalidate the latter. 

Under the Civil Aeronautics Act of 1938 it devolved upon the Board to 
promote safety of flight in air commerce by proscribing minimum standards 
for construction of aircraft and aircraft appliances, reasonable rules and 
minimum standards for the inspection, servicing and overhauling of air- 
craft, rules governing the reserve supply of aircraft, parts and fuel and the 
maximum hours of airmen and other employees, air traffic rules and such 
other rules and standards as might be found necessary to promote safety and 
air commerce. See Alleghany Airlines vs. Village of Cedarhurst, supra. By 
Section 601 of the Act, the Board was empowered to prescribe “air traffic 
rules governing the flight of, and for the navigation, protection and identi- 
fication of, aircraft, including rules as to safe altitudes of flight and rules 
for the prevention of collision between aircraft and land or water vehicles.” 

It seems clear from reading this section that the safety rules set out in 
the Civil Aeronautics Act of 1938 and the rules passed pursuant thereto 
were intended primarily for the protection and safety of aircraft and their 
passengers, crew and cargo. This purpose must be distinguished from an 
ordinance which would be designed primarily for the purpose of protecting 
welfare of inhabitants of houses on the ground. The purpose of the federal 
legislation necessarily limits the field which it has occupied. However, as 
stated by the Court, in California vs. Zook (1948) 336 U.S. 725, 93 L. Ed. 
1005, 


“There is no longer any question that Congress can redefine the 
areas of local and national predominance, * * *, When Congress enters 
the field by legislation we try to discover to what extent it intended 
to exercise its power of redefinition. * * *.’ 


Last year Congress passed the Federal Aviation Act of 1958, P.L. 85-726, 
which supersedes the Civil Aeronautics Act of 1938. Section 601 of the 1938 
Act, supra, was amended by the addition of the following — 


“The Administrator is further authorized and directed to prepare 
air traffic rules and regulations * * * for the protection of persons and 
property on the ground, * * *.” 


It is clear that this delegation of power is broad enough to include rules 
regulating noise emanating from aircraft and affecting inhabitants of any 
local area. 

However, it is also well settled that a mere delegation by Congress to 
an administrative agency of certain national powers over interstate com- 
merce is not the equivalent of specific action by Congress. On the contrary, 
in order to supersede state regulations or to prevent their taking effect 
there must be specific action by the agency on the particular subject under 
the powers conferred by Congress. In other words, the mere grant of power 
from Congress to the Federal Aviation Agency does not in and of itself, 
and in the absence of action by the agency, interfere with the authority of 
the State to make those regulations conducive to the welfare and conven- 
ience of its citizens. Missouri P.R. Co. vs. Larabee Flour Mills Company 
(1908) 58 L. Ed. 352. As a corollary to this rule, however, it must be made 
clear that if the Federal Aviation Agency regulates in this area, occupation 
of the field would be complete and any local ordinance would be invalid. 


Aside from this power of the Federal Aviation Agency to regulate flight 
to promote safety, the Agency has the comprehensive power to regulate the 
design, materials, workmanship, construction and performance of aircraft, 
aircraft engines, propellors, or any appliance that might be required in the 
interest of safety. (Section 601 (a), (1), (2) of the Federal Aviation Act 
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of 1958.) It is clear that any control device designed to comply with an anti- 
noise ordinance would have to be an integral part of the aircraft and would 
have a definite effect on its operational characteristics. Since this power is 
all inclusive and when viewed with the power to promote safety of flight 
above it must be concluded that Congress has intended by this Act to occupy 
the field to the exclusion of State and local legislation and that any local 
regulation of noise would be in conflict therewith. 

It is also well settled that whether Congress has or has not expressed 
itself a further limitation upon state action is inherent in the commerce 
clause itself. As stated by the court in California vs, Zook, supra, “Absent 
congressional action, the familiar test is that of uniformity versus locality: 
if a case falls within an area in commerce brought to demand a uniform 
national rule, state action is struck down. If the activity is one of predom- 
inantly local interest, state action is sustained. More accurately, the ques- 
tion is whether the state interest is outweighed by a national interest in the 
unhampered operation of interstate commerce.” 

This rule is further spelled out in Southern Pacific R.R. vs. Arizona, 
325 U.S. 761, 89 L. Ed. 1915, where the Court states, 


“The states have not been deemed to have the authority to impede 
substantially the free flow of commerce from state to state, or to regu- 
late those phases of the national commerce which, because of the need 
for national uniformity, demand that their regulation, if any, be pre- 
scribed by a single authority.” 


Whether this power is predicated upon the implications of the commerce 
clause itself or upon the presumed intention of Congress, where it has not 
spoken the result is the same. 

It is therefore clear that an appraisal of the respective interests and 
burdens must be made. On the one hand the people within this state have 
the right as noted above to be free from noise if such amounts to a legal 
nuisance or a right to compensation if the flight of governmental aircraft 
over their land amounts to a taking. There is no doubt that such noise 
seriously interferes with the health, safety and welfare of these people. 

On the other hand the effect on interstate commerce in view of present 
technology would amount to a serious burden upon the flight of aircraft if 
not a prohibition. 

Furthermore, if one state could regulate the noise emanating from air- 
craft other states would be free to do likewise. The standards might vary 
from jurisdiction to jurisdiction. 

The serious impediment to the free flow of commerce by a multitude of 
local anti-noise ordinances and the practical necessity of one uniform rule 
having nation-wide applicability are apparent. 

It is therefore our opinion that the County cannot exercise its police 
power to regulate noise produced by jet aircraft in view of the supremacy 
of the Federal Aviation Act of 1958 and the inherent power of Congress 
to control] interstate commerce. 


2. Power of the County to regulate flight of aircraft. 


The second area of inquiry is to the power of the County to regulate 
flight or flight patterns of aircraft over unincorporated County territory. 
It is our opinion based upon the reasoning above and the Alleghany Airlines 
case, supra, that the County would be restricted in exercising its police 
power in this area. 


Very truly yours, 


HAROLD W. KENNEDY 
County Counsel 
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I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


TECHNICAL ASSISTANCE FOR ECONOMIC DEVELOPMENT — 
SECOND QUARTERLY REPORT TO THE COUNCIL ON THE 
TECHNICAL ASSISTANCE ACTIVITIES OF 
THE ORGANIZATION 


General 

1. The number of experts in the field at the end of the quarter was seventy- 
nine. Work was done in twenty-four countries and two regional projects. 
During the quarter seven new experts and instructors—in training, radio 
engineering, radio maintenance, air traffic services, airworthiness and air- 
craft maintenance—were appointed; and a meteorologist, a radio engineer, 
a radio mechanic instructor, a radio operations instructor and an aerodrome 
engineer completed their assignments, reached the end of their period of 
secondment from their governments, or resigned for personal reasons, Two 
fellowships in radio engineering and airport construction started during the 
quarter and forty other fellowships and scholarships in aviation medicine, 
meteorology, aircraft engineering, radio maintenance, radio operations and 
air traffic control were completed, Seventeen scholars and fellows were under 
training at the end of the quarter. These figures indicate a normal semi- 
annual graduation change and new intakes of scholars will start training 
during the next quarter. 


1.1 Many missions continued to give help in studying the implications of 
the MID/SEA/RAN Meeting in Rome and in some cases assisted in the 
preparation of specifications for the equipment involved. Several missions 
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took part in discussions with an International Air Transport Association 
group on a study tour concerned with air traffic control procedures for tur- 
bine-engined aircraft. All missions spent some time on assisting their 
respective countries to prepare properly their submissions for technical 
assistance in 1960. 


Middle East Regional Project 


2. Training on teletype maintenance was completed in Burma and the 
expert then went to Tunisia to give similar training, The airworthiness 
expert advised Pakistan on the reorganization of the aeronautical inspection 
division of their Department of Civil Aviation. Advice was given in Iran 
on the airworthiness facilities of that country. Advice continued in Greece 
on civil aviation regulations related to flight safety. Jordan was advised on 
the siting of air navigation aids, Some further work concerned with flight 
safety and the checking of the competency of flight personnel was almost 
completed in Lebanon. 


Latin American Regional Project (International Civil Aviation Training 
Center, Mexico City) 


3. Courses of instruction in air traffic control, radio maintenance, aircraft 
maintenance, meteorology, flight operations and flying training continued. 
Graduation exercises were held on 22 May for nine commercial air pilots 
and on 12 June for seventy students graduating from the air traffic control, 
radio maintenance, aircraft maintenance, meteorology and flight operations 
courses. 


3.1 Data was prepared for the Junta Administrativa for the future devel- 
opment of the Center through a request submitted to the United Nations 


Special Fund. 


Training 

4. Training courses continued in many countries and the table attached as 
an Appendix shows in broad categories the numbers and dispositions of the 
students under training during the second quarter of 1959. 


Afghanistan 


5. The mission assisted in briefing the Afghan Delegation to the Twelfth 
San Diego Assembly, a meeting which received extensive press coverage 
because of the election of Mr. Hakimi as Vice-chairman. 


5.1 The translation of the ICAO lexicon into Persian is progressing; all 
words included have been translated and working groups are working on the 
phrasing of definitions at the moment. 


5.2 The mission has supervised maintenance work on three transmitters 
carried out by two former ICAO students. It has also been engaged in the 
repair of a Diesel Power Plant. Under the training activity, the chief of 
mission gave four weekly lectures in general aviation knowledge at the 
Junior Aviation School, assisted by three officials who are all former ICAO 
students. Progress at the Afghan Institute of Technology continues accord- 
ing to schedule under the supervision of the mission. Plans for the new 
Aviation Training Center building prepared by the mission were approved 
by the Government and on 5 June H.R.H. The Prime Minister laid the first 
stone of the building scheduled to be finished in March. 


5.3 Radio operations course No. 4 was successfully concluded on 5 May. 
All students passed and are now serving on the various COM stations in the 
country. The radio maintenance course had to be divided into two classes 
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and work is progressing well in both. The training of power plant mainte- 
nance mechanics is also proceeding satisfactorily after reducing the number 
of vehicles in the workshop for repair; a separate Diesel course was started 


on 15 May. 


Argentina 

6. The ICAO expert in Argentina completed many of the large number of 
projects—mainly in the statistical field—in which he is engaged. In addi- 
tion, numerous discussions were held with the Director General of Civil 
Aviation and the Secretary General on the reorganization of the Department. 


6.1 Several reports necessary to the formulation of a long range plan for 
civil aviation in Argentina were completed during this quarter, among them 
a report on the structure of air, bus and rail fares and another on the air 
fare increases and their effects. In this connection, a statement was compiled 
on the cost of jet operation and predictable load factors under various fare 
structures. A system for filing load factor information on route segments 
for all carriers has been established after the operators had agreed to submit. 
the necessary reports. 


6.2 The expert also participated in meetings with the Director of the CAA 
to discuss the possibility of obtaining funds externally for urgently needed 
airport improvements. 


Cambodia 

7. The ICAO civil aviation adviser continued his work with aviation offi- 
cials on the different problems to be solved in bringing the operations of the 
civil aviation services in line with ICAO regulations; he also prepared a 


provisional program for the training of personnel evaluating the need for 
technical assistance experts in various fields, 


7.1 Among the matters discussed with the aviation authorities were the 
arrangement of a departmental library of ICAO technical publications, the 
communication requirements for Cambodia as contained in the proposed 
Regional Plan, and the possibility of acceptance of aeronautical meteoro- 
logical information on the AFTN. 


7.2 He also visited Laos at the invitation of that government to discuss 
with the Director of Civil Aviation there his needs for technical assistance 
from ICAO. An effort will be made to help Laos through the training and 
advisory program of ICAO in Cambodia, 


Ecuador 

8. The radio operations expert who arrived in Quito at the beginning of 
the quarter has been working on two main tasks: familiarizing himself with 
the existing communications and navaid equipment, some of which is oper- 
ated by two airlines, and drawing up plans for a training program of 
technicians expected to start soon. 


8.1 Two plans were necessary for the training because of the possibility 
that the government may wish, not only to buy the equipment and facilities 
of the airline maintenance shops, but also to hire their personnel, In that 
case, the training would yield quick results on a high level, whereas the 
training of less experienced students naturally will take longer. 


El Salvador 

9. The extensive study on a new international airport in El] Salvador was 
completed by the ICAO airport expert. After translation into Spanish it was 
presented to the government authorities and the expert’s assignment was 
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terminated. When the government has decided on the alternate sites pro- 
posed by the report and arrangements for construction have been made it 
will probably be necessary for the airport expert to return to San Salvador 
to give further help. 


Ethiopia 

10. The most gratifying result of the advisory work of the mission in this 
quarter was the acceptance by the Director General of Civil Aviation of the 
suggested plan for the organization of the Department; detailed job descrip- 
tions and personnel requirements for some sections are far advanced. 


10.1 The new terminal building at Haile Selassie I Airport, which has been 
laid out mainly on the advice of the mission, is expected to be completed this 
month and will accommodate present needs. The mission has recommended 
early installation of stand-by power as, without it, interruptions in the 
service must be anticipated. 


10.2 Incoming Class B messages are now accepted for all operating agen- 
cies, but messages of the Class B I type are being sent out for Ethiopian 
Airlines only, pending a complete agreement between Ethiopian Airlines and 
the Imperial Board of Telecommunications. 


10.3 In the Training Department, the Meteorological Forecasters Class 
which was begun with indications of recruitment difficulties has been pro- 
gressing extremely well. All members are being trained on-the-job at present 
after having completed classroom training at the end of April. In the MET 
Observers/Radio Operators Class VI, which has just completed on-the-job 
training, further tests are necessary to determine whether certain members 
are up to standard, 


10.4 Asa result of the training activity of the past eight years, the Ethio- 
pian Civil Aviation Department now has at its disposal personnel of all 
types in meteorology to an extent that permits further training to be carried 
out by the Department itself. 


10.5 The Radio Maintenance and the Aircraft Maintenance Classes are 
showing promising progress and in the latter field EAL’s eagerness to 
employ graduates at the earliest possible moment seems to justify the mis- 
sion’s emphasis on this subject. Class III graduated at the end of July, 
Class IV is coming along very satisfactorily, and recruitment has been 
undertaken for Class V scheduled to begin at the end of September. 


Greece 


11. The target date for assignment by the Directorate of Civil Aviation of 
ten trainees to the Center in each of the planned six month courses in radio 
operations, radio maintenance and air traffic services was established on 
15 July. Although small classes usually result in greater benefit for the 
individual student, the cost per graduate appears excessive in this instance, 
and it is feared that the short-staffed operational services will not be suffi- 
ciently improved by the addition of such small numbers. 


11.1 Also serious is the fact that the revised Technical Assistance Program 
request for 1960 will result in the discontinuation of local training by April 
1960; the training activity is considered more valuable to aviation in Greece 
than fellowships as the shortage of staff in the civil aviation services is 
likely to make it difficult for the government to provide qualified personnel 
to fill the request for 36 months of fellowships. 


11.2 Among the other activities of the mission this quarter may be men- 
tioned the completion of the suggested revised syllabus for teletypewriter 
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and radio operators and detailed syllabus for the training of air traffic 
control officers and radio mechanics, Detailed specifications for ILS locator 
beacons and stand-by power plant were submitted, and at the moment the 
mission is giving advice on lay-out and facilities on control panels for ATC 
control desks, on the reduction of noise interference at HF/RT positions 
and on the installation of a FM multichannel link between Athens Airport 


and Mount-Hymattus. 


Guatemala 

12. The two ICAO experts—an aerodrome engineer and a communications 
expert—continued their advice and practical help to the aviation authorities 
in Guatemala after technical assistance in meteorology was completed with 
the graduation of a class of forecasters. The most extensive task of the 
aerodromes expert was the completion of several different plans for the 
proposed new international airport. At the request of the Director General 
the expert designed an extension of the existing runway at La Aurora 
Airport to a total of 9,000 feet and also conducted several studies of the 
financial aspects of the various plans. At the same time he gave lectures on 
aerodrome engineering to students at San Carlos University and partici- 
pated in a series of Ministry of Public Works conferences dealing not only 
with aviation, but with highways and other projects as well. 


12.1 The communications expert was mainly occupied with assisting in 
improving installations of various kinds and attempts to find suitable fre- 
quencies so that Class B service may be started soon. The authorities were 
assisted in preparing transmitters, a monitor unit and automatic change- 
over switch gear for beacons, one of which has already been working satis- 
factorily at Puerto Barrios since the middle of April. The others are being 
readied in the workshop and will be installed shortly. Very good results have 
been obtained in trials of a new air/ground frequency which may be imple- 
mented in the near future and gradually built up as more aircraft are 


modified for its use. 


India 

13. The mission was active as usual in this quarter in advising the govern- 
ment on air traffic service matters. Some of the mission’s proposals have been 
included in the recommendations of the Department of Civil Aviation re- 
garding the new Regional Plan. Examples of this are the Calcutta Area/Zone 
proposals which included a proposal for the extension of the existing ter- 
minal control area to accommodate jets, and the assistance given in working 
out HAL configurations and procedures for jets at Calcutta and Bombay as 
well as the complementary ATC Instructions, which are in accordance with 
the relevant Rome meeting recommendation. 


13.1 The advisory activity of the mission involved no less than eleven ATS 
subjects, some of which were solved, while others are still under considera- 
tion. Among the former are the previously submitted Standing Instructions 
for Radar Controllers at Calcutta, which were approved by the Director 
General and the earlier approved SAR Emergency Orders for the same area 
which have now been circulated by the Department to all civil state airports 
as a basis for the formulation of local procedures. 


13.2 Other matters still under development include further discussions 
with the Department and the Bangkok Office on the proposal—accepted in 
principle—for the new Calcutta Control Area/Zone, High Level HAL Pro- 
cedures for jets at Calcutta, airspace reallocation for Calcutta and new 
procedures for air traffic control at Dum Dum and Barrackpore. 
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13.3. The mission also assisted in the final formulation of certain manda- 
tory Air Routes for international traffic necessitated by defense considera- 
tions, and it made proposals for the relocation of the Approach Control 
Function at Santacruz, Bombay, along the lines accepted for Calcutta. 


13.4 In spite of the lack of a large enough aircraft to provide adequate 
radar returns under monsoon conditions, the practical training of the re- 
maining pupils of No, 1 Radar Course was successfully completed partly by 
the use of incoming commercial aircraft willing to cooperate. No. 2 Radar 
Course, comprising six students, finished theoretical training on 23 May 
and it is hoped that the Indian Government will be able to replace the two 
small Chipmunks with a bigger plane before the practical training begins. 
The construction of the ICAO Radar Simulator has been recommended for 
installation at Allahabad. 


Indonesia 


14. Under the direction of Mr. C. R. Rao, formerly Director of Communi- 
cations of the Department of Civil Aviation in India, who took over as chief 
on 20 April, the mission has continued its extensive activities as aeronauti- 
cal adviser to the Indonesian Government and as aide in installing technical 
equipment and training aviation personnel. 


14.1 At the request of Garuda Indonesian Airlines, an ICAO pilot ground 
instructor gave a series of lectures on advanced flight planning, meteorology, 
celestial navigation, VOR and LORAN operation for senior pilots and opera- 
tions personnel of the airline. The airline was also advised how to train 
flight safety officers and to give ground training to pilots in the use of 
LORAN and the periscopic sextant, 


14.2 In the ATS field, detailed high and low level holding and approach 
patterns and procedures for final landing of piston and jet-engined aircraft 
at Kemajoran Airport were drawn up for the government, the resiting of 
navigational aids was examined, and a proposal made to stack jet aircraft 
over the existing Edam Island Beacon. 


14.8 The maintenance of the eleven Chipmunk aircraft used for pilot train- 
ing was hampered by lack of spares until the recent arrival of consignments 
ordered last year. Four Chipmunks and four Gipsy Major engines were 
completely overhauled, and an engine test house at Tjurug has been planned 
for the testing of the type of engine in the future. Considerable progress 
has been made in the establishment of an Inspection Department to control 
the overhaul and maintenance work and this section at Tjurug was to be 
taken over by an Indonesian engineer instructed by the mission when the 
experts from India returned to their country in August. 


14.4 The installation of technical equipment in the field was hampered 
during June because the two engineers were helping the government in 
planning its communications network. This job completed, arrangements 
were made to tour the outstations to distribute new test equipment and 
instruct all technicians there in its use. 


14.5 In the training field twenty students of Pilot Course V graduated on 
15 June obtaining commercial licenses with instrument rating and Dakota 
type rating, while two obtained a light plane rating only. This brings the 
number of pilots trained by the Academy up to 81. Courses VI and VII 
begun in January of 1958 and 1959 respectively, continued satisfactorily, 
the former with 20 students out of 41, the latter with 46 students after 
having started with 39. 


14.6 The flying training division, which has five full-time instructors plus 
six on loan from Garuda Airlines suffers badly from under-staffing. At- 
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tempts to hire more instructors have so far not been successful because of 
the government’s difficulty in arranging suitable accommodation for experts 
and their families. Only bachelor or limited family accommodation can be 
provided at Tjurug. 


14.7. The final examinations of Aircraft and Engine Mechanics Course III 
were held with graduation of the 25 students planned for 15 July in the last 
two weeks of June. The six other courses of the Aircraft Maintenance Divi- 
sion are progressing very satisfactorily, and so is the Apprentice Instruc- 
tor’s Course despite material shortages. Recently some overseas orders have 
been delivered and this has helped considerably. 


14.8 Large classes in Radio Engineering and Radio Operation are sched- 
uled for graduation in September this year; all the radio engineers will be 
employed by Garuda Airlines, while the best of the junior operators will be 
selected for a senior operators course scheduled for 1 September. 


14.9 Air Traffic Control Courses VI and VII under Indonesian instruction 
continue with Course VI working on final examinations. 


Traq 


15. Following the interruption of normal ICAO technical assistance activity 
due to the change of government last year plans have now been made to 
re-start the training of technicians as soon as possible. Two experts who 
arrived in Baghdad during the quarter immediately began planning a work 
program for the rest of 1959 and for next year; this included a training 
program and lists of the necessary equipment to be installed in the new 
training center building. 


Iran 


16. Advice was given the government in the field of airport installations 
and procedures at Mehrabad, Ispahan and Abadan. Specifications for elec- 
tronic equipment for all three airports were discussed, obstruction lights 
and daylight markings were planned for a temporary runway at Abadan, 
and for Mehrabad a system of daily airport checks and reporting to the 
Control Tower was worked out by the mission and implemented by the 
Department. Several meetings were held with Department officials to deter- 
mine plans and construction details of a new Communications Center in the 
old terminal building; construction work was begun during this quarter. 


16.1 A VOLMET broadcast installation has been completed on the voice 
channel of the Mehrabad TVOR and continuous broadcasting is expected to 
be officially announced before long. 


16.2 The Airworthiness Section of the Department was reviewed in con- 
nection with a short visit of the airworthiness expert of the Regional Project 
and the resulting memorandum was discussed with the Director General. 


16.8 The expert assigned to Abadan continued his work of advising the 
airport Director and assisting in the urgent solution of many problems in 
the fields of airport management, ATC, COM, MET and the reconstruction 
of the movement area. 


16.4 Progress has been made in Communications and in Air Traffic Serv- 
ices—especially welcome because the number of foreign airlines operating 
into Mehrabad has increased to 14, one of which uses turbo-jets. 


16.5 As a result of the loss of an Avro freight aircraft which proved to 
have crashed in Eastern Turkey, the mission prepared detailed plans for the 
improvement of radio aids in the area around Rezahyeh and the implemen- 
tation of an airways system but the necessary funds are not available at 
the moment. 
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16.6 At Mehrabad all Controllers were checked on VHF-DF let-downs 
according to the Training Manual. 

16.7 In the MET field the mission has completed and distributed a weather 
code for the synoptic stations, and is working on, among other projects, a 
MET Observer’s Manual. In addition sun radiation error tables have been 
computed for Mehrabad and for the Kerman Radio Sound station; baro- 
metric correction tables for all types of barometers in use in the country 
have been computed for all synoptic stations and instructions for the 
installation of a sunshine recorder have been written. 


16.8 A complete enroute and maintenance inspection was carried out on 
the Teheran-Beirut sector. The mission assisted the investigation committee 
in examining a DC-3 accident and a helicopter accident. 


16.9 Radio Mechanics Course IV completed final examinations by 30 June 
with a high standard demonstrated generally, except by one student who 
failed. A new course began on 15 June. The MET Observer/Radio Operator 
Course was completed on 18 June and an Airport Management Course was 


started on 28 May. 


Israel 

17. Progress has been made by the National Committee for the Study of 
the Draft Operation of Aircraft Regulations and the requirements for 
helicopter maintenance mechanic rating. At a symposium on Civil Aviation 
in April the Operating Standards Expert of the mission delivered a paper 
on “Air Safety Regulations” and participated in the discussion. 


17.1 The re-draft of Licensing Regulations was completed by the Chief of 
Mission whose assignment ended on 30 June. The Licensing official will 


participate in the discussions which will follow before the regulations are 
in force. 


Lebanon 

18. The work of the mission in the second quarter was influenced in several 
ways by the announced reorganization of the civil service. The mission was 
asked to comment on the plans for the Directorate of Civil Aviation and 


has done so. 

18.1 Encouraging has been the discussion with Syrian DCA representa- 
tives in which the mission participated, aimed at coordinating procedures 
between Damascus and Beirut. It is hoped that more meetings will follow 
leading to closer cooperation in the future. 


18.2 During this period the mission submitted to the Director of Civil 
Aviation a list of the requirements following the Geneva and Rome Confer- 
ences and covering AFTN, ATS, AMS, VOLMET, MET and NAVAIDS as 
well as a list of first and second priority equipment for the progressive 
implementation of the Regional Plans. These lists were considered by the 
Directorate in connection with the Project Agreement discussions between 
the Lebanese Government and the International Cooperative Administration 
(USA), according to which $1,275,000 have been earmarked for Beirut 
Airport. 

18.8 The mission and the Maintenance Service have worked on the revision 
of the despatching system in the radio-room; the installation of a complete 
stand-by power plant on the VOR site planned and supervised by the Radio 
Expert was almost ready for testing at the end of June. 

18.4 In the MET field nomograms were prepared for determining upper 
air observations and the authorities were advised on matters such as surface 
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and upper-air observations at Beirut, the measuring of runway tempera- 
tures, and a statistical analysis of wind-data at runway level for the past 
five years. 


18.5 The training of classes in meteorology, air traffic control and radio 
maintenance was successfully completed and new classes started in air 
traffic control and radio operations. Preparations were made for further 
classes in radio maintenance. 


Pakistan 


19. The assignment of the ICAO Technical Assistance Mission to Pakistan 
was completed in this quarter. The Air Traffic Controllers Course ended on 
16 May and, in other fields, only a return visit of the Airworthiness Expert 
and some legal advice is outstanding. The Chief of Mission submitted a 
terminal report on the activities of the mission from its commencement. 


Paraguay 


20. The mission was busily engaged in giving advice, helping with the 
implementation of technical projects and in the training of technical per- 
sonnel. The importance of the latter activity was emphasized in talks on the 
planning of the future programs. 


20.1 The assistance given during the second quarter ranged from defining 
management responsibilities at various airports in collaboration with Re- 
gional Office personnel, through the installation of MET equipment at 
Concepcion, and the establishment of the requirements for VHF transmitter- 
receivers for MET purposes, to working out a new method to determine 
horizontal visibility at runway level in cooperation with professors and 


students of the Faculty of Engineering at Asuncién. 


20.2 Fifteen Air Traffic Control Officers finished their course and are now 
ready for solo-watches; in May and June, before the end of the ATS expert’s 
assignment, a short advanced course was given four controllers who quali- 
fied several years ago. On-the-job training continued for meteorologists and 
from the beginning of May lectures were given three times a week at the 
National Institute of Telecommunications. 


Peru 


21. The Aviation Training School was opened with the first course in Air- 
craft and Engine Maintenance which started on 11 May. The school is now 
in a position to expand into courses in other fields provided the necessary 
funds become available. 


21.1 One of the greatest problems after the hiring of personnel for the 
operation of the school was the selection of 17 students for the course out 
of no less than 350 applicants, The thorough screening was based on tests 
in mathematics, the Spanish language, and a physical examination. Subse- 
quent progress seems to have proved that student quality is satisfactory for 
this stage. Work continues on the facilities and equipment available and 
other courses are being planned. 


Philippines 
22. As the Chief of Mission was on home leave during most of the second 
quarter no courses in ATC were planned or conducted. 


22.1 The Radio Maintenance Engineer worked intensively on writing 
specifications and preparing block diagrams showing the principles of oper- 
ation for the new message relay center to be installed by 1961 in the Ter- 
minal Building at Manila Airport and has been assisting the CAA’s 
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communication and engineering staff with the complete reorganization of 
the existing tape relay center which must be used in the interim. The reor- 
ganization is not expected to be completed until the end of this year because 
of the time lag involved in the supply of equipment. 


22.2 Sixteen students were selected out of 260 applicants for the Third 
Airways Communications Technicians Course which began on 15 June. 
During a visit to Cebu the Radio Maintenance Instructor established that 
interference on 1200 kcs caused by the Mactan Island NDB resulted from 
fifth harmonic radiation. This was completely eliminated by a wave trap 
made in the training school laboratory. 


Thailand 


23. The proposal for the establishment of a Regional Training Center in 
Bangkok was brought before the Cabinet of Ministers on 28 May and was 
approved in principle. The Government of Thailand have requested a Train- 
ing Adviser to start the preparatory work for the Training Center. Recruit- 
ment of this officer is in hand. Provision has been made for his retention 
in 1960. 


23.1 The training of the 13th Course of Aircraft Maintenance Mechanics 
continued. The students participated in a special 500 hours inspection of the 
three Thai Airways Super Constellations. Lectures were given on the various 
systems of the Constellation. 


23.2 At the same time the expert wrote selection tests for a new course 
and planned a short refresher course for former ICAO students who should 
be able to pass the CAA test for Aircraft and Engine Mechanics license 
after the course, which will include theory and practical work and analyzing 
of system and engine trouble. 


Tunisia 


24. Training continued for air traffic control officers and radio operators. 
The Civil Aviation Adviser was on leave during the quarter. 


United Arab Republic—Egyptian Sector 


25. Training continued for air traffic control, radio operations, radio main- 
tenance and aircraft maintenance students. Fourteen students completed the 
air traffic control course, fifteen the radio operations course, fifteen the radio 
telephony procedures course and ten the aircraft maintenance mechanic 


course. 


United Arab Republic—Syrian Sector 


26. The most significant result of the mission’s work this quarter was the 
meeting—already briefly mentioned under Lebanon—between the Lebanese 
and Syrian Civil Aviation Departments during which the proposed Air 
Route Plans for both countries were discussed and a firm plan for a coordi- 
nated aircraft handling system was agreed. This will require improved 
communications between Damascus and Beirut and a new SSB circuit 
between Beirut, Damascus and Nicosia. 


26.1 The mission assisted the government in writing specifications for 
communications, navigational aids, and fire and rescue equipment. 


26.2 The Director General has received a detailed suggestion for the 
establishment of a Flight Safety Division which would handle aircrew 
qualification checks, licensing, and operational control under the adminis- 
tration of the Director General of Civil Aviation. 
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26.3 Despite overcrowding of the present facilities which necessitated 
splitting up classes, and despite rather serious language difficulties on the 
part of most of the students, the training in air traffic control, radio main- 
tenance and radio operations continues satisfactorily. The need for two 
hours English instruction a day slows down progress in the training pro- 
gram, The radio mechanics received on-the-job training and arrangements 
were made with the Director of the MET Department to give the ATS class 
a daily weather briefing at the Department in order to familiarize them with 
local weather systems. Synthetic training in VFR-aerodrome control pro- 
cedures was started in the middle of May, and for four weeks students were 
posted on rotation to the ATS services at the airport to observe the con- 
trollers on duty. 


Contingency Grants 


27. Augmentation of the 1959 Technical Assistance Program by contin- 
gency grants from the Working Capital and Reserve Fund of the Technical 
Assistance Board were received during the quarter for a Legal Expert and 
a Training Consultant in Morocco (TAB/WCR/209), a Personnel Licensing 
Expert in Lebanon (TAB/WCR/211), a Legal Expert in Jordan (TAB/ 
WCR/215), a Civil Aviation Administration Expert in Paraguay (TAB/ 
WCR/218), and for two experts to assist with the formation of an inter- 
governmental corporation in Central America (TAB/WCR/221). 


FORTY-FIFTH SESSION OF THE TECHNICAL ASSISTANCE BOARD 
20-24 JULY 1959 — GENEVA 


28. In the light of the present pledges to the Special Account of the Tech- 
nical Assistance Board the resources available for the participating organ- 
izations were considered insufficient to carry out more than 93.5% of the 
program in 1959, The participating organizations have, therefore, to plan 
to reduce their programs to conform with the amount of funds available. 
This situation will, undoubtedly, create difficulties for many agencies and, 
in particular, the small ones such as WMO, ITU and ICAO, and it is 
expected that the matter will be discussed again at the next session of the 
Board in October. 


28.1 The Board estimated a 1960 Category I program of 25.9 million 
dollars and a total requirement for about 32.5 million dollars. Since a 
reliable forecast of resources could be made only in October, after the next 
Pledging Conference, the Board decided that if the resources for 1960 
appear to be insufficient to implement a program of the size above mentioned 
the Board would revise it accordingly, and the organizations will have to be 
prepared for such an eventuality. It was agreed that members of the Tech- 
nical Assistance Board would bring to the attention of the government 
organs of the organizations, which might meet before the Pledging Confer- 
ence, the financial need of the program. 


28.2 The Board decided that reports on technical assistance activities sub- 
mitted to sessions of ECAFE, ECLA and ECA should be prepared on the 
basis of material supplied by the participating organizations covering both 
the Expanded Program of Technical Assistance and the Regular Programs 
of Technical Assistance. This material would be supplied by the participat- 
ing organizations or it could be left to the Technical Assistance Board’s 
Secretariat. 


28.3 The Board decided to examine the implications of the two-year pro- 
gramming decision of the Technical Assistance Committee at its next meet- 
ing. For this purpose the Technical Assistance Board’s Secretariat will 
prepare and circulate a comprehensive document on the subject. 
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TECHNICAL ASSISTANCE COMMITTEE, 29 JUNE TO 31 JULY — GENEVA 


29. The Technical Assistance Committee recommended a number of Reso- 
lutions which were approved by the Economic and Social Council, some of 
which will have an important consequence upon the future of the Technical 
Assistance Program. The main Resolution relates to country programming 
procedures and arises from the difficulties which the participating organ- 
izations have had in programming on an annual basis from funds, the 
extent of which could only be known toward the end of the year previous to 
the implementation of the program execution. It was decided “that, on an 
experimental basis and for the period 1961-1962, the Expanded Program 
shall be planned by recipient Governments, the Technical Assistance Board 
and the participating organizations and approved by the Technical Assist- 
ance Committee for a two-year period and that, provided funds are available, 
projects shall be undertaken at the most appropriate time in the course of 
the two-year period, to be determined in consultation between the Govern- 
ments and the participating organizations concerned;”. Where projects are 
longer than the two-year period, the requesting government concerned will 
be required to approve for the duration of the project at the time it is first 
included in the country’s program. The procedures for carrying out biennial 
programming will be first drawn up by the Technical Assistance Board. 


29.1 The second Resolution of importance was that relating to local costs 
arrangements designed to amplify the local costs obligations of recipient 
governments on the basis of a percentage of the total cost of experts’ serv- 
ices provided to it under the Expanded Program. The Resolution also pro- 
vided for an interim arrangement for assessing local costs obligations for 
the year 1960 while studies are pursued on the means of securing a more 
equitable distribution of such obligations among governments. The Execu- 
tive Chairman of the Technical Assistance Board was requested to report to 
the Technical Assistance Committee in July 1960 on the means of securing 
a more equitable distribution of the local costs obligations among the gov- 
ernments concerned. 


29.2 Finally, a Resolution was adopted on the allocation of administrative 
and operational services costs between the Expanded Program of Technical 
Assistance and the regular budgets of the participating organizations. It 
was decided as an interim solution that allocations from the Expanded 
Program Special Account for administrative and operational services costs 
should be made in the form of lump sums as follows: 


“(a) For 1960, in amounts which should not exceed the corresponding 
1959 allocations; 
(b) For 1961, in amounts which shall be half-way between the 1960 
allocations and the equivalent of 12 per cent of the 1959 project 
allocations including local cost assessments; 


(c) For 1962, in amounts which shall be the equivalent of 12 per cent 
of the 1959 project allocations including local cost assessments ;” 


If these amounts prove insufficient the Economic and Social Council re- 
quested the participating organizations to consider the possibility of includ- 
ing any excess in their regular budgets. The Economic and Social Council 
recognized the need for some measure of flexibility in the application of the 
lump sum allocations to agencies with small budgets or small allocations 
(including ICAO) and authorized the Technical Assistance Board in pre- 
paring estimates for the Technical Assistance Committee to take this factor 
into account. Finally, the Economic and Social Council decided to consider 
at its summer session in 1960 further financial arrangements for adminis- 
trative and operational services costs. 
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ICAO FACILITATION MEETING IN ROME 


Representatives of more than thirty nations and international organiza- 
tions held a three-week meeting in Rome which started December 1, 1959, 
designed to make travel between nations simpler and less costly. The Fifth 
Session of the International Civil Aviation Organization’s Facilitation 
Division had as its main objective the further reduction by ICAO’s 74 
member nations of their immigration, customs, quarantine, currency and 
other related formalities in connection with international flights. The meet- 
ing continued the ICAO facilitation program which has been credited in 
cutting red tape in half over the past twelve years for tourists travelling by 
air; ICAO officials pointed out, however, that this reduction has barely kept 
up with the increase in aircraft speed over the same period, 


Entry and departure of persons 

A substantial increase in tourist traffic may be expected during 1960 as 
a result of widespread introduction into service of large jet airliners; clear- 
ance of the considerable number of passengers arriving or departing on each 
aircraft will require quicker handling. The Division considered a proposal 
to member states that they abolish entrance visas on a wider basis for 
tourists and other temporary visitors, and it may also strengthen ICAO’s 
existing international provisions directed at abolishing all exit visas. Other 
proposals included the abolition of tax clearance certificates and currency 
declaration forms for tourists, and the removal of all customs requirements 


for a written baggage declaration. 


Entry and departure of aircraft 


In an effort to reduce the paper work of the aircraft operator and thus 
reduce the time on the ground for the air traveller, the Division considered 
recommending the world wide abolition of the passenger manifest; this 
manifest has been abolished recently by a number of European. and North 
American States. The meeting also discussed steps aimed at early simplifi- 
cation and ultimate elimination of the cargo manifest. 


Entry and departure of air cargo 

Clearance formalities for passengers have been speeded up over the past 
years, but a corresponding improvement in clearance and handling of air 
cargo has not generally taken place; steady growth in this activity and the 
expected increase in cargo carrying capacity now make this improvement 
necessary. One of the most burdensome and time-consuming requirements, 
where still in effect, is consular formalities and fees; there is an existing 
ICAO recommended practice for their abolition, and the Division discussed 
making this an international standard. The meeting also considered other 
methods of simplification for both clearance and handling of cargo. 


Traffic passing through 

With the steady growth of air travel, the amount of traffic passing 
through ICAO’s member states is increasing substantially. Passengers 
merely passing through the territory of a state—not seeking entry—should 
not be required to obtain a visa or to produce documents, nor should any 
examination of passengers and baggage be necessary. These same criteria 
apply as well to cargo, These problems are covered by the existing ICAO 
International Standards and Recommended Practices on facilitation, but 
there is need for more specific and more comprehensive regulations, 

Since ICAO came into existence in 1947, the Organization has led the 
way internationally in efforts to reduce the red tape involved in border 
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crossings; the problem is particularly significant in air transportation 
because of its speed. As facilitation covers a wide field and involves not 
only civil aviation authorities and operators of international flights, but 
also customs, health, consular, tourist and other government departments 
not primarily concerned with aviation, the subject is not within the com- 
petence of ICAO alone. The substantial progress that has been achieved 
has come with the cooperation and support of the airline operators and the 
various organizations and public authorities concerned in the 74 ICAO 
member states. 


I. INTERNATIONAL AIR TRANSPORT ASSOCIATION 


ANNUAL GENERAL MEETING IN TOKYO— 
LEGAL COMMITTEE REPORT 


A review was made at the 15th Annual General Meeting of IATA in 
Tokyo of a series of proposed new international conventions which would 
affect many phases of the operations of airline operators of the world. 

The Legal Committee reported on the airlines’ interests in these inter- 
governmental legal agreements. H. E. Marking, of British European Air- 
ways, London, was Chairman of the Committee and submitted the report. 

The report covered proposed conventions dealing with liability in the 
field of nuclear energy, offenses committed on board aircraft, certificates 
of airworthiness and certain aspects of charter traffic. 

The Committee felt the conventions to be desirable, but in some cases 
pointed out possible ambiguities which it felt should be clarified. 

A summary of the Legal Committee report follows: 

In the course of the year, the Legal Committee considered a number of 
proposed international conventions affecting air transport and developed 
through the International Civil Aviation Organization and other inter- 
governmental bodies, as well as a number of legal questions in connection 
with airline traffic activities, 


Liability in the Field of Nuclear Energy 


Perhaps the most interesting project studied during the year was a new 
draft convention on third party liability in the field of nuclear energy, 
drawn up in the Organization for European Economic Cooperation (OEEC). 

This convention would set the rules of liability for the operator of 
nuclear installations—i.e., of reactors, factories or facilities for the manu- 
facture or storage of nuclear fuel or radioactive product or waste. 

Among other provisions, it makes the nuclear operator exclusively re- 
sponsible for any damage, including damage in the course of air carriage, 
to any person and property on proof that the damage was caused by a 
nuclear incident. It limits the amount of liability to 15 million European 
Monetary Agreement units (worth one U.S. dollar each at present rates of 
exchange) and stipulates that no other person would be responsible for 
damages arising out of a nuclear incident. 

The Committee considered that rules to cover this field have become 
indispensable and that a convention along the lines proposed would be 
desirable. However, it suggested that the convention should provide for the 
case where damage is caused by one nuclear incident in which two or more 
operators of nuclear installations are involved; and should stipulate that a 
claimant cannot first recover damages from an air carrier under the Warsaw 
and Rome Conventions and then bring action against the nuclear operator 
under the new convention. 

The Committee held that nuclear risk is an extraordinary risk, which is 
not peculiar to aviation, and that it should therefore be dealt with sepa- 
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rately. On this grounds, it opposed re-opening the Warsaw and Rome Con- 
ventions to cover the possibility of nuclear risks, 

In view of the increasing air cargo traffic in nuclear materials, the 
Committee recommended that IATA be represented at future meetings on 
the proposed new convention, and suggested that airlines meanwhile review 
their arrangements to insure the risks involved in this traffic. 


Offenses Committed on Board Aircraft 


The ICAO draft Convention on Offenses Committed on Board Aircraft, 
which defines the authority of the aircraft commander over offenses com- 
mitted in flight, appeared to the Committee to be sound and generally in 
line with past IATA recommendations. 

However, the Committee considered that the draft contained several 
points of possible ambiguity which had been brought to the attention of the 
ICAO Legal Committee when the latter body met in August to give it final 
consideration, 

In particular, IATA had felt that the language of the convention should 
be made sufficiently clear that the personnel of air carriers would be in no 
doubt as to when and under what circumstances they may take action under 
the Convention. They also considered that the aircraft commander should 
be given the right of maintaining good order as well as the right of restraint 
against anyone committing an offense; and that he should also have the 
right to delegate to other crew members the task of collecting evidence in 
the event of an offense. 


Certificate of Airworthiness for Imported Aircraft 


The Committee expressed concern over some aspects of a draft agree- 
ment among European nations proposed by the European Civil Aviation 
Conference at Strasbourg in March, 1959, providing for reciprocal accept- 
ance of certificates of airworthiness for aircraft manufactured within their 
territories. 

It pointed out that the Convention applies only to aircraft constructed 
in the territories of the contracting states, but not to aircraft registered 
there, but purchased outside ECAC territories. 

This was a matter of concern to IATA members when disposing of 
aircraft, and the Committee felt that the airlines should attempt to get 
assurances that adherence by any government to this new convention would 
not hamper the disposition of aircraft presently registered in ECAC states 
but not manufactured there. 


Carriage by Other than the Contracting Carrier 


The Committee reported that an ICAO draft Convention for the Unifica- 
tion of Certain Rules Relating to International Carriage by Air Performed 
by a Person Other than the Contracting Carrier, which would have an effect 
on the legal status of certain charter operations, was now in the hands of 
States and other interested bodies for comment. The proposed convention, 
which would affect the legal status of certain charter operations, had been 
completed by the ICAO Legal Committee at Tokyo in 1957. 

Although suggestions had been made that the draft should be referred 
back to the ICAO Legal Committee, IATA felt that the document is suffi- 
ciently advanced to go directly to a diplomatic conference for signature 
without further ado. It was not expected, however, that such a conference 
would be held before the late Summer of 1960. 


Traffic and Agency Matters 


During the year, the Committee had also considered several traffic mat- 
ters dealing with amendments to the IATA Charter Resolution, with a new 
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form of passenger ticket and with questions of agency arbitration pro- 
cedure, Their comments had been duly submitted to the Traffic Conferences. 

In considering the Agency Resolutions, the Committee had discussed the 
general desirability of elaborating present provisions still further to clarify 
all possible ambiguities, as against stating broad principles only and leaving 
their interpretation to Breaches Commissions, The comment had been made 
that inclusion of greater detail might only lead to greater difficulty of inter- 
pretation; and while no conclusion had been reached, the Committee felt 
the question merits further attention. 


ANNUAL GENERAL MEETING IN TOKYO — 
TECHNICAL COMMITTEE REPORT 


The IATA Technical Committee, at the 15th Annual General Meeting 
held in Tokyo outlined a long series of changes recently made or being 
planned throughout every phase of air transport operations, including accel- 
erated efforts to attain fully automatic take-off and landing in all weather 
conditions. 

The report was submitted by S. B. Kauffman, Pan American World Air- 
ways, New York, as Chairman of the Committee of airline technical heads 
who direct the industry’s joint efforts in this field. 

The Chairman drew attention to the fact that the introduction of the 
new high-speed, high-altitude transports during the past year has been 
preceded by almost a decade of joint study and planning by the airlines in 
IATA. This had now culminated in exchanges of actual operating experience 
which would assist every airline to bring their new machines into service 
with a maximum of efficiency and security. 

While airlines and governments are stepping up their efforts to equip 
all of the world’s air routes to handle the jets satisfactorily, the report 
asserted that military restrictions on the use of airspace are still a severe 
limitation on civil jet operations in the Pacific and over the North Atlantic. 

The report gave special praise to the creation by several Western Euro- 
pean countries of Euro-Control as an agency to coordinate traffic control 
over their territories and termed it an example which other countries should 
be encouraged to follow. 

Due to Euro-Control, it said, full coordination of both civil and military 
air traffic on the dense and highly complex European route network should 
be implemented within two to three years. 

IATA continues to advise governments of the real runway length re- 
quirements for jet aircraft at specific airports and has circulated this year 
a new and up-to-date prescription of jet age requirements for airports and 
apron facilities. IATA groups have also actively assisted in revising regional 
plans for navigation and communications facilities in all areas. 

The report described a number of new developments in communications 
and radio aids, including efforts to achieve automatic and instantaneous 
transmission of interline reservations data by the linking of teletype cir- 
cuits and electronic data processing computers. It also pointed out that the 
airlines’ leased circuit network for operational communications is expanding 
at the rate of 25 per cent per year. 

A summary of the complete report of the IATA Technical Committee 
follows: 

Technical activities during the past year have been numerous and com- 
plex, involving over 30 meetings of regional and world-wide character on 
subjects ranging from single side-band techniques to jet noise, as well as 
participation in 10 meetings of the International Civil Aviation Organiza- 
tion, and the sessions of many study and working groups. 

Introduction of jet services on a wide scale during the past year cul- 
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minated a full decade of IATA concentration on the problems of the turbine- 
powered aircraft which began with the Technical Conference of 1950. 
Looking back on that session, in which 20 airlines and 18 manufacturers 
participated, one cannot but express admiration for the imagination and 
far sightedness of those who—ten years ago and perhaps for the most part 
on the basis of educated guesswork—so accurately forecast the problems to 
come and so correctly planned the approaches which were made to them. 

It is in the very nature of technical work that the airlines must look 
beyond their own backyard fence into areas in which they have strong 
common interests with manufacturers, government agencies, military forces, 
research establishments, implementing agencies and others. This has in- 
volved IATA in systematic and ever closer cooperation with ICAO, the 
International Telecommunications Union, the World Meteorological Organ- 
ization, the International Standards Organization, AIRINC, International 
Aeradio, SITA, and the Air Transport Association of America, as well as 
scores of individual manufacturing and research establishments. 


Technical Conference 


A highlight of the 1959 Technical Conference at Berkeley, Calif., was a 
Symposium on Jet Operating Experience in which those airlines already 
flying jets exchanged experience and information and, at the same time, 
made their practical knowledge available to others who have yet to introduce 
the new aircraft. This was particularly important in this initial stage of 
jet operation, during which the efficiency and competence with which any 
airline introduces jets may well have a serious impact on the industry as a 
whole. 

The Symposium was conducted in two parts, the first concerned with 
all aspects of Flight Operations, including planning, training and conversion 
and meteorology. Methods of simplifying and accelerating flight planning, 
particularly with regard to the many factors to be taken into account in the 
calculation of fuel requirements and reserves, were fully described. The 
special meteorological requirements for jet flight planning and en route 
operations were discussed and airlines received advice as to the relative 
importance of, and degree of confidence to be placed in current forecasts, 
particularly of winds and temperatures. A thorough analysis of current 
operating experience also provided airlines with an indication of the capa- 
bilities of existing Air Traffic Control Systems for handling jets, as well 
as of future needs in this field, 

A second Ground Handling Group centered its discussions around ground 
handling and line maintenance. In the first phase, it was concerned with 
ground support equipment as well as handling techniques and procedures 
for the jets and for their passengers, baggage and cargo. Line maintenance 
discussions touched on various aspects of maintenance, including difficulties 
experienced with jet powerplants, structure and system, and questions of 
personnel safety and technical training. IATA was particularly fortunate 
to have had the participation in flight crew training and conversion discus- 
sions of the most experienced chief test pilots of the main aircraft manu- 
facturers. 

The need for careful attention to the training and conversion of pilots 
from other types of aircraft to jets was one of the items of extreme impor- 
tance which emerged from the Symposium. Most pilots now flying have 
progressed gradually from the DC-3 to the Superconstellation or DC-7C by 
gradual stages of increases in speed of about 50 knots and of aircraft weight 
increases of about 40,000 Ibs. In training into jets, they are being asked to 
handle twice the aircraft at almost twice the speed in one step. 

While the jet aircraft has a small number of flight characteristics unique 
to its type, the greater majority would be apparent in piston-engined ma- 
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chines of comparable size and weight. With proper attention to training, 
therefore, the present airline pilot of average experience should have no 
trouble in converting to jets. However, through indoctrination, ground and 
flight training programs are essential. 

It was strongly recommended that jet training programs be carried out 
with minimum interruption and by instructors who have themselves been 
given the most thorough training possible. The cost of jet flight training 
runs to approximately $2,000 per hour; and properly programmed training, 
carried on without serious interruption and with proper use of flight simu- 
lators, can save the airline up to five hours or more per pilot, or approxi- 
mately 25 per cent of the total necessary flight training. 

The Conference also enabled the airlines to bring up-to-date the whole 
range of IATA’s technical policies and philosophies and to chart more 
clearly the approaches necessary to get the utmost productivity out of the 
new generation of aircraft. 


Airport Buildings and Aprons 


More than 2,000 copies of a new and revised IATA reference document 
have now been circulated to airport authorities and other interested parties 
throughout the world to provide specific guidance on the requirements for 
airport buildings and aprons in the jet age. 

The volume represents a review and consolidation of two previous IATA 
documents on the subject. Whilst the airlines’ experience with the new breed 
of turbine-powered aircraft is still relatively limited, and further experience 
may modify their views, it was felt that issuance of the document at this 
time was imperative to meet the rising tempo of airport construction and 
expansion. 

Publication of the new volume has involved such questions as best park- 
ing angles on the apron so that fixed service can be installed at operational 
stands and formulation of better guidance on the effects of blast, heat and 
noise on the apron and in terminal buildings. 


Aerodrome Requirements 


IATA also hopes to provide airport administrations with a definite 
method of determining the runway lengths which will be required by the 
airlines for the proper operation of their jets. This is a matter of vital 
importance to both administrations and airlines and there has in the past 
been no commonly accepted rule: surveys within IATA have shown quite 
marked variations at the same aerodrome in the length requirements of 
airlines operating the same equipment at the same gross weight. 

A special Aerodrome Study Group has been appointed by the Technical 
Committee to draw up a common assumption on which future planning can 
be based. Composed of performance and operations specialists, the group 
has been able to agree on common assumptions for many of the parameters 
involved and it is hoped that the outcome of the work will provide clear and 
specific guidance in future, 

At a time when the costs of runway construction have soared and when 
there is an increasing tendency to pass these costs on to the airlines, it is 
important that IATA should enable administrations to carry out improve- 
ment, which they can confidently regard as being adequate, but not ex- 
travagant. 


Production Planning and Control 


The financial and operational pressures of the jet have placed a severe 
strain on their resources and have underlined the necessity to get the most 
out of available equipment and facilities. IATA has therefore begun a study 
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of planning and control techniques within the airlines’ maintenance and 
overhaul organizations, 

This function accounts for a large part of the overall running cost of 
the airline, and appears to offer a greater potential than almost any other 
for achieving economies. A small percentage saving in maintenance and 
overhaul can produce a disproportionate effect on the final balance sheet and 
perhaps even tip the balance between profit and loss. 

A special IATA working group on the subject has now completed the 
initial stage of exchange of information and is moving on toward develop- 
ment of better techniques and more uniform approaches in certain areas. 


Performance Code 


The Committee has noted with satisfaction a trend among ICAO member 
states towards acceptance of a single international performance code, which 
IATA has long advocated as an aid to international airline operations. 

While final acceptance of the idea that all nations should require the 
same performance standards for comparable aircraft is still a question of 
time, there is little doubt that it has now taken root in the rocky soil of 
national prestige. 

Such an international code would be a further step in the direction of a 
common minimum level of safety throughout the world; would simplify 
purchase of foreign aircraft and recognition of their certificate of air- 
worthiness; would ease the airlines’ difficulties in obtaining operating 
manuals for foreign aircraft based on the code to which they would actually 
be operated; and finally, would avoid existing situations in which identical 
aircraft must be operated over the same routes with different payloads 
because they were certified to different codes. 


Communications and Radio Aids to Navigation 


IATA and the Air Transport Association of America have joined forces 
in an Interline Communications Sub-Committee to speed up and improve 
the exchange between airlines of reservations messages and data on seat 
availability. 

The group has completed a standard message format and procedure for 
automatic transmission of interline reservations messages on the linked 
teletypewriter systems of carriers in North America and Europe and over 
the Atlantic. 

A second, longer range assignment is to link electronic data processing 
computers used for reservations control into this system, so that the entire 
process of interline reservations requests and confirmations can be made 
automatic and almost instantaneous. 

New efforts are also being made to speed up point-to-point ground com- 
munications facilities. Since in many parts of the world turbine-powered 
aircraft can complete their journeys in the same time that it takes to 
deliver a commercial telegram between the same two points, airlines are 
coming to rely more and more on private telegraph circuits, individually or 
jointly operated. 

Studies to date show that airlines have now become a very important 
user of these private facilities and that their requirements are increasing 
by about 25 per cent per year. Both these factors are considered sufficient 
reason for attempting to secure more favorable conditions for the lease of 
these circuits. 

Telecommunications specialists are now preparing an industry position 
for presentation to the Consultative Committee for International Telegraphy 
and Telephony (CCIT) of the International Telecommunications Union, 
which is about to commence a fresh study of the tariff structure and condi- 
tions of lease of these facilities. 
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IATA is also actively representing the airlines’ requirements in the 1959 
ITU Administrative Radio Conference dealing with revised allocation tables 
of radio frequencies for all types of services. Its aim is to ensure continued 
operation of all the equipment now carried on board or about to be fitted 
in airline fleets and to make certain of adequate provision of new types of 
airborne aids—such as doppler radar, airborne weather radar, radio altim- 
eters and the like—which function without ground stations. 

ICAO has recently reviewed the international standards for radio aids 
to short range navigation, a matter of great importance to airlines. [ATA’s 
aim has been to meet the requirements of air traffic services and of airlines 
in this area in a most practicable and evolutionary manner. It has therefore 
strongly supported the continuance of Very High Frequency Omnirange 
(VOR) as the existing ICAO Standard Short Distance Navigation Aid until 
1975, complemented on a building block basis in areas where improved 
fixing coverage is required by Distance Measuring Equipment (DME). The 
recommendations of the ICAO Special Meeting on the subject which are 
now being considered by states, followed closely the IATA view. 


All-Weather Landing 


Particular attention is being given to the improvement of all-weather 
operation. The latest Technical Conference carried out a review of develop- 
ments in the field of instrument landing and the Committee has assigned 
several specialist groups to study means of attaining automatic landing and 
take-off in all weather conditions in the relatively near future. 

The Committee considers that this important goal can be reached only 
in an evolutionary manner. Not only will it be necessary to improve existing 
instrument landing techniques, but additional aids must be provided to 
guide aircraft accurately during approach, landing, take-off and taxiing. 

Techniques are so far advanced today that a number of airline pilots 
have already been able to take part in flight demonstrations of two entirely 
different systems of automatic landing; but from the airline point of view, 
a great many considerations are involved in the advance from the present 
operating limits of pilot-controlled landing towards fully automatic oper- 
ation. 

The Committee holds that safety is the paramount consideration. Thus, 
while it may be economically and technically desirable to equip aircraft 
as for the final objective, the operational approach will be cautious and 
gradual. The first steps will be the lowering of present operating minima: 
thereafter, the process will go on only as new components and finally entire 
automatic systems themselves become proved. 

At the same time, it is also apparent that all-weather operation can be 
attained at many airports in the world by use of less sophisticated tech- 
niques than automatic control. IATA is therefore concentrating as well on 
improvements to visual aids, flight instrumentation, cockpit design and 
approach aids. 


Regional Activities 


Development of industry requirements and philosophies on a world-wide 
basis becomes useful only when reflected in actual application to the plan- 
ning and provision of air navigation facilities and services along the world’s 
air routes, IATA has therefore been increasingly active in regional planning 
and implementation as well. 

In the North Atlantic region, integration of the first commercial jet 
flights into the same traffic pattern as piston-engined aircraft has not proved 
difficult, although jet traffic has been relatively light and as yet insufficient 
for a significant test of the existing organization of air traffic control and 
communications. 
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However, from the very start, military jet traffic has posed serious prob- 
lems for the airlines, Having hitherto had unrestricted use of the upper 
airspace in which jets fly, the military have adopted an airspace blockage 
system to protect their own operations. Under this procedure, large areas 
on either side of a desired track are reserved for a number of hours, during 
which large scale military aircraft movements take place. These blockages 
have occurred almost daily and severely restrict civil jet traffic. 

IATA took the initiative several months before the start of civil jet 
flying by asking air forces informally to consider some means of relaxing 
their requirements. As the result of further meetings, some concessions 
have been made by the military to reduce the total effective time of these 
blockages. However, the increasing frequency of civil jet flight in the upper 
airspace will undoubtedly require an early solution to the whole problem of 
integrating civil and military jet traffic. 

IATA has fully supported an agreement reached in January of this year 
through ICAO to replace the VHF forward scatter system of transatlantic 
communications by means of a cable system linking Newfoundland, Green- 
land, Iceland and the United Kingdom. However, it does not regard this as 
a final answer to all the communications and traffic coordination problems 
of the route. As departure and terminal points of transatlantic jet opera- 
tions continue to penetrate deeper into both the North American and Euro- 
pean continents, these problems grow more complicated and acute, To 
illustrate their extent, it is pointed out that little or no coordination of 
eastbound aircraft departing from North American terminals can take 
place until they enter the Gander Control Area, by which time they have 
completed nearly a third of their flight. 

Endeavors were continued to. obtain improved regional services and 
facilities in this area, by means of informal discussions and by two formal 
proposals to ICAO for amendments to the regional plan, It has proposed the 
addition of a 13 megacycle frequency to the North Atlantic VOLMET 
meteorological broadcast system to extend its useful range and to accommo- 
date the increasing number of daytime flights, It also suggests that wireless 
telegraphy service be terminated and the frequencies thus made available be 
assigned to radio-telephony. At the same time, a re-deployment of the high 
frequency radio-telephony network is being advocated to alleviate communi- 
cations congestion and eliminate interference now being experienced in 
some areas. 

The principal objective of regional work in the Pacific Area has been 
preparation for the start of jet operations there this Summer. The ICAO 
regional plan was thoroughly reviewed to make certain that it will cater 
satisfactorily to jet requirements. Revisions suggested in the current aero- 
drome plan, as regards both terminals and alternates and runway length 
and strength requirements, are now being circulated by ICAO to member 
states concerned. IATA also participated actively in the ICAP Informal Air 
Traffic Control and Communications Meeting at Bangkok in May. 

Civil operations in the Pacific region continue to be severely hampered 
by the permanent reservation for military use of many areas of airspace, 
even though these are frequently inactive. Together with security proce- 
dures imposed in certain areas, these blockages are highly restrictive on 
the airlines and frequently force considerable track deviations. Early action 
is also necessary to reconcile several different altimeter setting procedures 
effective in various parts of the area, 

IATA recommendations for the basic requirements of all carriers in the 
South East Asia and Middle East Regions have now largely been adopted 
in the ICAO regional plan for air navigation facilities and services in the 
area. In addition, to prepare for the further expansion of jet services on 
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Eastern routes, which are already being flown by 707’s, Caravelles and 
Comet IV’s, a travelling team of operational specialists has visited civil 
aviation administrations in a number of Near and Far Eastern countries 
during the past six months. 

While these talks have concentrated on arrangements for the introduc- 
tory period of jets and their integration with existing traffic, they may also 
provide useful pointers for further planning of terminal area systems to 
dovetail with the plan of upper air routes set out in the ICAO regional 
arrangements, 

To meet the rapidly expanding requirements of the Southeast Asia 
Region, IATA will open a Technical Liaison Office at Bangkok, Thailand, 
next January. 

Efforts to solve the many problems imposed by the high density traffic, 
complex route patterns and the need for continuous coordination of civil 
and military traffic within the crowded European Region are now showing 
signs of fruition, as the result of close cooperation between IATA, ICAO, 
the North Atlantic Treaty Organization and individual administrations. 

New upper airspace routes are being established to meet the needs of 
high-flying and high-speed aircraft, improved navigation and communication 
facilities are being introduced and radar is being developed as an adjunct 
to the coordination of civil and military traffic. 

It is now possible to look forward with some degree of certainty to the 
time when air traffic control can be applied to all air traffic in the European 
region, regardless of whether civil or military. The first results have been 
apparent in the organizing of military air exercises, which are now planned 
to avoid undue restrictions on airline flying. 

The establishment of Euro-Control by several Western European coun- 
tries to cover their territories with a single air traffic control agency has 
been a major development in the European region, Much remains to be done 
on the technical, financial and political aspects of the organization, but 
Euro-Control should be an actively implemented force within two to three 
years, with both military and civil participation. Other countries should be 
encouraged to follow a similar approach. 

A concentrated drive for improvement in facilities and services in South 
America and the Caribbean has been begun, The extensive work program 
for this area is aimed at closer contact with individual administrations in 
cooperation with national carriers. 

Air transport provides a particularly vital and often the only means of 
transport in these areas and is an essential factor in their economic develop- 
ment. With jet operations already beginning there, closer attention to their 
regional planning and implementation is imperative. 

A re-tailoring of the air route structure of the vast Africa-Indian Ocean 
Region is required to fit the needs of jet operations, and IATA has prepared 
preliminary recommendations to an ICAO regional meeting for the area. 


TRAFFIC CONFERENCES — HONOLULU 


During the Annual Fares and Rates Conferences held in Honolulu only 
partial agreement was reached on the fares and rates to be charged by the 
world’s scheduled airlines on international routes in the year beginning 
April 1, 1960. 

The session agreed upon cargo rates throughout the world and for pas- 
senger fares in Europe and the Middle East. Fares were also closed on the 
South Atlantic. Discussions regarding the fares within the Western Hemi- 
sphere continue. It was reported by the Chairman, Mr. W. Gordon Wood of 
Trans Canada Air Lines, that the airlines considered very seriously the 
lowering of fares for mass travel but had widely differing views as to the 
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extent this is economically feasible in a period of rising costs and rapidly 
changing operations. More than the usual number of opinions and sets of 
facts were presented for reconciliation, However, hope was entertained that 
there will eventually be a meeting of the minds but it will need more give 
and take than has been exhibited at Honolulu. 

Fares within Europe and the Middle East and between these two areas 
were agreed with provision for a new wide range of cheap “Holiday” fares 
to stimulate mass travel within these areas. 

Despite rising costs carriers agreed that the present low-fare services 
on international routes in the Western Hemisphere -should be continued 
unchanged and that some first class fares should bear only a nominal 
increase, 

Normal cargo rates on all international routes were revalidated with 
certain changes but provision was made for drastic reductions in a series 
of specific commodity rates to encourage volume traffic over the North 
Atlantic. These would bring air cargo down to as little as 70 cents (U.S.) 
per kilogram for shipments over 45 kilograms in many commodity brackets. 
Additional weight breaks giving lower rates for larger shipments of general 
cargo were introduced on the North Atlantic and the North Pacific. 

Commenting on the area of disagreement in the Conferences, the Chair- 
man said “We have not been able to close fares over most intercontinental 
routes around the globe because of disagreement over the basic ingredients 
of the fare structure on long-haul routes from Europe south to Africa and 
east to India, the Far East and Australasia. This in turn has made it im- 
possible to reach effective agreement on interrelated routes across the 
Pacific and the North Atlantic. 

“A principal issue has been the extension of economy class service at 
fares considerably lower than the present tourist fares into new areas, A 
number of carriers are anxious to develop increased traffic there by such 
widespread reductions, Others believe that the present economic condition 
of many parts of the regions concerned and of the airlines themselves would 
not support this concept—more selective policy of promotional fares to pro- 
vide cheap service in those regions where it can be expected to develop 
compensatory volume has also been proposed. 

“The situation is further complicated because the fleets of most of the 
airlines concerned are in a state of transition and any agreement must 
provide at one and the same time for piston engine, turboprop and jet 
aircraft of different sizes and characteristics being introduced at different 
times along the route under discussion, Few of the airlines concerned in 
these areas have as yet flown their jets commercially and their actual per- 
formance and costings over the routes in question (on which fare levels 
must largely depend) have not yet been fully proved. 

“This problem of selling both jet and propeller driven services over the 
same routes has now of course become global in scope. Many carriers believe 
some kind of differential must be maintained between faster and slower 
aircraft but there are differences of opinion as to whether this is indeed 
desirable and if so whether the differential should be one of price or of 
service. 

“Other serious and related problems before the Conferences here have 
been the number of classes of service to be offered the public on inter- 
national routes and the configuration of the new aircraft. A few of the 
airlines who wish to extend economy class services also desire to retain the 
tourist class as well. Others believe that there is no real requirement for a 
middle class and hold that economy class is feasible only if tourist services 
are eliminated. 

“Closely linked with this is the problem of agreement on standard specifi- 
cations for seating in the various classes of the new jet aircraft. 
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“Because the speed, size and productivity of the new generation of air- 
liners require that they be flown interchangeably over domestic and inter- 
national routes and through many different areas in a short time, many of 
these problems cannot be isolated within individual areas. What could have 
been dealt with a few years ago by regional agreement must now be matters 
‘of global concern. 

“It is fair to say that the airlines have never before been faced with 
problems of such complexity or, with a similar necessity for adapting them- 
selves to several considerations, economic, technical and even political at 
the same time.” : 


Ill. CENTRAL AMERICAN FIFTH MEETING OF 
DIRECTORS OF CIVIL AVIATION 


Before the Fifth Meeting of Directors of Civil Aviation in Tegucigaipa, 
Honduras, the Honduras Director of Civil Aviation had circulated to other 
Central American Directors of Civil Aviation a proposal for the establish- 
ment of an autonomous intergovernmental corporation to provide certain 
AN services in the area. After discussing aspects of the various financial, 
legal and technical problems involved, the Directors of Civil Aviation decided 
to recommend to their governments that they approve the establishment of 
an autonomous intergovernmental corporation to provide air traffic services, 
communication services and radio navigation aids, Resolution No. 1, adopted 
by the Conference outlines the main features of the proposed organization. 
It reads as follows: 


RESOLUTION No. 1 
THE FIFTH MEETING OF DIRECTORS OF CIVIL AVIATION OF CENTRAL AMERICA 


WHEREAS: The cooperation of Central American States in civil aviation has 
already resulted in major improvement in the safety of civil 
aviation in Central America, particularly since the inauguration, 
with the cooperation of all Central American States, of. the 
Flight Information Center at Tegucigalpa, Honduras, in October 
1957; and 


WHEREAS: Technical progress in aviation, such as the introduction of tur- 
bine-engined aircraft, urgently requires, if safety and efficiency 
of aviation are not to be decreased, a considerable improvement 
in the corresponding technical services and in particular in air 
traffic communications and radio aids services; and 


WHEREAS: In order that the supply of such services should be effective 
while not imposing a disproportionate burden upon the economic 
resources of the countries in the region, unnecessary duplication 
of services must be avoided and a rational integration thereof 
attained, in such a way as to permit the Central American States 
to meet their international commitments and their moral respon- 
sibility to ensure air safety and the efficiency of civil aviation, 


THEREFORE: The Directors of Civil Aviation of the Central American States 
hereby resolve: 
To propose to their respective governments the approval in 
principle of the draft submitted hereunder in order to ensure 
an orderly and economic solution, congruent with the greatest 
possible degree of Central American cooperation, to the prob- 
lems set forth above. 
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CENTRAL AMERICAN INTERGOVERNMENTAL CORPORATION ON 
AERONAUTICAL COMMUNICATIONS 


. There shall be established, in conformity with the national provisions of 
each country and with all applicable international treaties, an autono- 
mous corporation charged with supplying air traffic, radio aids and radio 
communication services to civil aviation in the Central-American FIR. 

. These services shall be supplied in accordance with the principles of the 
Convention on International Civil Aviation, to which the five Republics 
are contracting States, to all users without any discrimination with 
respect to the charges levied for such services. 

. The operating costs of the Corporation shall be equitably distributed 
among the users of the services supplied by it, after deduction of any 
subsidies provided by the participating governments. 

. The capital required to establish the Corporation shall be supplied by the 
participating States, in equipment, in cash, or by means of loans to be 
amortized by the Corporation from its revenues, as may be determined 
in the Constitution of the Corporation. 

. In order that the Corporation may supply the aeronautical services for 
which it is responsible in the most economic and efficient manner, it shall 
enjoy autonomy and shall be administered in accordance with the strict- 
est commercial principles. To this end, it shall develop its own personal 
regulations, which shall permit it to employ properly qualified staff, 
preference being given, other things being equal, to Central American 
personnel. 

. The charges imposed by the Corporation upon users shall be only such 
as are indispensable to cover the expenses of the Corporation. Any excess 
of revenue over expenditures during a given fiscal period shall be applied 
to decrease proportionately the charges upon the users. However, ex- 
penditures shall include interest on the capital invested and amortization 
thereof. 

. Participating States shall be the only shareholders in the Corporation 
and shall constitute its Board of Directors, The Board shall appoint a 
Manager, who shall in turn appoint the personnel of the Corporation. 

. The Corporation, in view of the experience and technical knowledge of 
the airlines operating in the Region, shall invite their technical coopera- 
tion by means of a Management Consultant Committee, constituted by 
those airlines. 

. The Corporation may also accept financial cooperation from such airlines, 
particularly by means of equitable arrangements for the purchase of its 
equipment. 

It was considered that because of the complexity of the matter it would 
not be possible to proceed at the Conference beyond the decision, in prin- 
ciple, to establish a corporation, but some thought was given to ways and 
means of getting it established and Resolution No. 2 was adopted, which 


reads as follows: 
RESOLUTION No. 2 


ARRANGEMENTS FOR THE ESTABLISHMENT OF THE CENTRAL AMERICAN 
INTERGOVERNMENTAL CORPORATION FOR AERONAUTICAL COMMUNICATIONS 


WHEREAS: The establishment of the Corporation requires a detailed study 
of the legal, technical and economic aspects involved and also 
requires the supply and improvement of existing aeronautical 
services in the interim period, 





INTERNATIONAL 385 


Be It RESOLVED: That Honduras shall be charged with initiating the draw- 
ing up of a draft Constitution for the Corporation, and, 
after receipt of approval in principle from three or more 
of the Governments of Central America, the latter shall 
call a Special Conference as early as possible, to draft 
the Constitution of the Corporation and the International 
Treaty required to create it, in order that this text may 
be submitted to States for ratification; and 


That States not yet in possession of the equipment and 
personnel necessary to supply in the interim the services 
which will become the responsibility of the Corporation 
when established, should arrange to obtain them, having 
recourse to rental agreements with promise of sale by 
the airlines, or in any other manner. 


The Conference approved a number of recommendations on communica- 
tions and meteorology and on the improvement and future development of 
ATS services. 

At an informal meeting of the Central American Directors of Civil 
Aviation held subsequently, it was agreed that Honduras, on behalf of the 
five countries, should ask ICAO for technical assistance (through the Tech- 
nical Assistance Program) in drafting the statutes of the Corporation, in 
evaluating the equipment and personnel it would require and in determining 
what other preparatory arrangements should be made for its establishment. 
This request has since been received and acted on. At this meeting it was 
also agreed that the possibility of obtaining financial assistance from the 
Special Fund should be explored at a later stage. 


IV. UNITED NATIONS 


REPORT OF THE LEGAL COMMITTEE ON THE 
PEACEFUL USES OF OUTER SPACE 


The Ad Hoc Committee established by the General Assembly to report 
at its 14th session on “The nature of legal problems which may arise in 
the carrying out of programs to explore outer space” submitted the follow- 
ing report. 


A. INTRODUCTION 


1. Mandate of the Committee under paragraph 1 (d) 


Paragraph 1 (d) of the General Assembly resolution of 18 December 
1958, adopted at its 792nd plenary meeting, reads as follows: 

“The General Assembly . ..1. Establishes an Ad Hoc Committee on 
the Peaceful Uses of Outer Space ... and requests it to report to the 
General Assembly at its fourteenth session on the following ... (d) The 
nature of legal problems which may arise in the carrying out of programs 

to explore outer space...” (A/RES/1848 (XIII)). 

The scope of the mandate thus given the Committee was the subject of 
discussion. It was recognized that the terms of reference of the Committee 
referred exclusively to the peaceful uses of outer space. One view expressed 
was that the task of the Committee related only to the identification and 
listing of legal problems which might arise in the carrying out of programs 
to explore outer space and that the Committee was not called upon to formu- 
late either general or particular solutions of those problems. Another view 
was that the Committee in identifying and listing the problems, should give 
some indication of the significance and implications of each problem and 
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the priority which might be given to its solution. Others stressed the impor+ 
tance of giving attention to certain relevant general principles, such as those 
contained in the preamble and operative paragraph 1-(b) of resolution 
1348 (XIII). It was also pointed out that, while paragraph 1 (d) of reso- 
lution 1848 (XIII) referred only to problems which might arise in the 
exploration of outer space, it was not always possible in relation to certain 
activities to differentiate between exploration and exploitation of outer space 
and that both the exploration and the exploitation of outer space were 
expressly mentioned in the preamble to the resolution. 

The Committee recognized that it would be impossible at this stage to 
identify and define, exhaustively, all the juridical problems which might 
arise in the exploration of outer space. Recognizing the multiplicity of these 
juridical problems, the Committee considered that it could most usefully 
fulfill its mandate from the General Assembly, in view of the complex char- 
acter of these problems, by (1) selecting and defining problems that have 
arisen, or are likely to arise in the near future, in the carrying out of space 
programs; (2) dividing the problems into two groups, those which may be 
amenable to early treatment and those which do not yet appear to be ripe 
for solution; and (3) indicating, without definite recommendation, various 
means by which answers to such problems might be pursued. The identifica- 
tion of legal problems entails, of necessity, some consideration of possible 
approaches to their solution, particularly with a view to presenting the best 
informed comment that can be made on the matter of priorities. 


2. General Observations 


The Committee considered the relevance to space activities of the provi- 
sions of the United Nations Charter and of the Statute of the International 
Court of Justice, which synthesized the idea of co-operation between men 
and the joint achievement of great projects for the benefit of all mankind; 
it observed that as a matter of principle those instruments were not limited 
in their operation to the confines of the earth, It considered as a worthy 
standard for international co-operation and programs in the peaceful uses 
of outer space which could appropriately be undertaken under United 
Nations auspices, to the benefit of States irrespective of the state of their 
economic or scientific development, the principles set forth in the operative 
paragraph 1 (b) and the preamble of resolution 1848 (XIII), in which the 
General Assembly called attention to Article 2, paragraph 1 of the Charter 
which states that the Organization is based on the principle of the sovereign 
equality of all its Members, recognized the common interest of mankind in 
outer space and the common aim that it should be used for peaceful purposes 
only, and expressed the desire of promoting energetically the fullest explora- 
tion and exploitation of outer space for the benefit of mankind. 

It was unanimously recognized that the principles and procedures devel- 
oped in the past to govern the use of such areas as the air space and the 
sea deserved attentive study for possibly fruitful analogies that might be 
adaptable to the treatment of legal problems arising out of the exploration 
and use of outer space. On the other hand, it was acknowledged that outer 
space activities were distinguished by many specific factual conditions, not 
all of which were now known, that would render many of its legal problems 
unique. 

The Committee agreed that some of the legal problems of outer space 
activities were more urgent and more nearly ripe for positive international 
agreement than others. It was felt that the progress of activities in outer 
space and of advances in science and technology would continually pose new 
problems relevant to the international legal order and modify both the 
character and the relative importance of existing problems. For example, 
future arrangements among governments or private groups of scientists for 
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co-operation in space research or dissemination of space data may entail 
legal problems ranging from administrative or procedural arrangements 
to regulation or control. The Committee noted the indispensable usefulness 
of close and continuous co-operation between jurists and scientists to take 
these and other developments into account. 

The Committee considered that a comprehensive code was not practicable 
or desirable at the present stage of knowledge and development. Despite the 
progress already made, it was emphasized that relatively little is so far 
known about the actual and prospective uses of outer space in all their 
possible varieties of technical significance, political context, and economic 
utility. It was pointed out that the rule of law is neither dependent upon, 
nor assured by, comprehensive codification and that premature codification 
might prejudice subsequent efforts to develop the law based on a more com- 
plete understanding of the practical problems involved, Although an attempt 
at comprehensive codification of space law was thought to be premature, the 
Committee also recognized the need both to take timely, constructive action 
and to make the law of space responsive to the facts of space. 

For these reasons it was agreed that the rough grouping of legal prob- 
lems according to the priority hereafter suggested should itself be kept 
under regular review by whatever means the General Assembly should deem 
fitting. 


B. LEGAL PROBLEMS SUSCEPTIBLE OF PRIORITY TREATMENT 


1. Question of Freedom of Outer Space for Exploration and Use 


During the International Geophysical Year 1957-8 and subsequently, 
countries throughout the world proceeded on the premise of the permissi- 
bility of the launching and flight of the space vehicles which were launched, 
regardless of what territory they passed “over” during the course of their 
flight through outer space. The Committee, bearing in mind that its terms 
of reference refer exclusively to the peaceful uses of outer space, believes 
that, with this practice, there may have been initiated the recognition or 
establishment of a generally accepted rule to the effect that, in principle, 
outer space is, on conditions of equality, freely available for exploration and 
use by all in accordance with existing or future international law or agree- 
ments. 


2. Liability for Injury or Damage Caused by Space Vehicles 


Since injury or damage might result from the launching, flight, and 
return to earth of various kinds of space vehicles or parts thereof, a number 
of problems exist with respect to defining and delimiting liability of the 
launching State and other States associated with it in the space activity 
causing injury or damage. First of all there is the question of the type of 
interest protected: that is, the kind of injury for which recovery may be 
had. Second, there is the question of the type of conduct giving rise to 
liability: should liability be without regard to fault for some or all activities, 
or should it be based upon fault? Third, should a different principle govern, 
depending on whether the place of injury is on the surface of the earth, in 
the air space or in outer space? Fourth, should liability of the launching 
State be unlimited in amount? Finally, where more than one State partici- 
pates in a particular activity, is the liability joint or several? 

What machinery should be utilized for determining liability and ensuring 
the payment of compensation if due? The Committee considered that early 
consideration should be given to agreement on submission to the compulsory 
jurisdiction of the International Court of Justice in disputes between States 
as to the liability of States for injury or damage caused by space vehicles. 
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When it considered the foregoing questions the Committee noted that, 
in so far as concerns liability for surface damage caused by aircraft, there 
was formulated at Rome in 1952, under the aegis of ICAO, the Convention 
on Damage Caused for Foreign Aircraft to Third Parties on the Surface. 
In the opinion of the Committee that Convention and ICAO experience in 
relation thereto could be taken into account, inter alia, in any study that 
might be carried out in the future concerning liability for injury or damage 
caused by space vehicles, It was pointed out, however, that no international 
standards regarding safety and precautionary measures governing the 
launching and control of space vehicles had yet been formulated, and this 
fact also could be taken into account in studying analogies based on existing 
conventions. 


8. Allocation of Radio Frequencies 


It was recognized that there are stringent technical limits on the avail- 
ability of radio frequencies for communications, The development of space 
vehicles will pose new and increasing demands on the radio spectrum. It 
was emphasized that rational allocation of frequencies for communications 
with and among space vehicles would be imperative. In this way, what might 
otherwise come to constitute paralyzing interference among radio trans- 
missions could be avoided. 

Attention was drawn to the fact that there is already in existence and 
operation an international organization suited to the consideration of 
problems of radio frequency allocation for outer space uses, namely, the 
International Telecommunication Union. A technical committee of this 
organization has already issued a Recommendation and a Report which bear 
the following titles: ‘Selection of Frequencies Used in Telecommunication 
with and Between Artificial Earth Satellites and other Space Vehicles” and 
“Factors Affecting the Selection of Frequencies for Telecommunication with 
and Between Space Vehicles.” The findings contained in these two documents 
will be presented to the Administrative Radio Conference of the ITU which 
will open in Geneva on 17 August 1959. 

Attention should also be given to the desirability of terminating trans- 
missions from space vehicles once these transmissions have outlived their 
usefulness, Such a measure would help conserve and make optimum use of 
the frequencies which are assigned for outer space communications. In 
considering this problem, it would be necessary to balance this factor against 
the interest in conserving a means for continuous identification of space 


vehicles, 


4. Avoidance of Interference between Space Vehicles and Aircraft 


As the launchings of space vehicles become more numerous and wide- 
spread throughout the world, practical problems will clearly arise in regard 
to the prevention of physical interference between space vehicles, particu- 
larly rockets, and conventional aircraft. The latter are already employed in 
great numbers across the earth and in many areas air traffic is already 
congested. It was considered that governments could give early attention 
to the problem of interference between aircraft and space vehicles and that 
technical studies could usefully be undertaken, if necessary with the assist- 
ance of competent specialized agencies. 


5. Identification and Registration of Space Vehicles and Co-ordination of 
Launchings 
It is expected that the number of space vehicles will progressively in- 
crease. In the course of time, their numbers may become very large. This 
indicates the necessity of providing suitable means for identifying individual 
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space vehicles. Such identification of space vehicles could be obtained by 
agreement on an allocation of individual call signs to these vehicles; the call 
signs could be emitted at stipulated regular intervals, at least until identifi- 
cation by other means had been established. Another means of identification 
is by orbital or transit characteristics of space vehicles, 

As part of the problem of identification, there arises the question of 
placing suitable markings on space vehicles so that, particularly in the event 
of their return to earth, they may be readily identified. 

Identification would be facilitated by a system of registration of the 
launchings of space vehicles, their call signs, markings and current orbital 
and transit characteristics, Registration would also serve a number of other 
useful purposes, For one example, one serious problem is the potential over- 
loading of tracking facilities. Registration of launchings would help to avoid 
this. Registration might also afford a convenient means for the notification 
of launchings to other States, thus enabling them to make appropriate 
distinctions between the space vehicles so notified and other objects, and to 
take appropriate measures to protect their interests if necessary. 

A further measure, beyond registration, would be agreement on the 
coordination of launchings. 


6. Re-entry and Landing of Space Vehicles 


Problems of re-entry and landing of space vehicles will exist both with 
respect to unmanned space vehicles and later with respect to manned vehicles 
of exploration. Where space vehicles are designed for re-entry and return, 
it will be appropriate for the launching State to enter into suitable arrange- 
ments with the State on whose territory the space vehicle is intended to land 
and other States whose air space may be entered during descent. Recogniz- 
ing, moreover, that such landings may occur through accident, mistake or 
distress, members called attention to the desirability of the conclusion of 
multilateral agreements concerning re-entry and landing, such agreements 
to contain suitable undertakings on co-operation and appropriate provisions 
on procedures. Among the subjects that might be covered by such agree- 
ments would be the return to the launching State of the vehicle itself and 
(in the case of a manned vehicle) provision for the speedy return of 
personnel, 

It was also considered that certain substantive rules of international 
law already exist concerning rights and duties with respect to aircraft and 
airmen landing on foreign territory through accident, mistake, or distress. 
The opinion was expressed that such rules might be applied in the event of 
similar landings of space vehicles, 


C. OTHER PROBLEMS 


1. Question of Determining Where Outer Space Begins 


Under the terms of existing international conventions and customary 
international law States have complete and exclusive sovereignty in the air 
space above their territories and territorial waters. The concurrent existence 
of a region in space which is not subject to the same regime raises such 
questions as where air space ends and where outer space begins. It was noted 
that these limits do not necessarily coincide. While they have been much 
discussed in scholarly writing, there is no consensus among publicists con- 
cerning the location of these limits. 

A view was expressed that it might eventually prove essential to deter- 
mine these limits. The Committee reviewed a number of possibilities in this 
connection including those based upon the physical characteristics of air and 
of aircraft. The difficulties involved were agreed to be great, An authorita- 
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tive answer to the problem at this time would require an international 
agreement, and the opinion was expressed that such agreement now, based 
on current knowledge and experience, would be premature. It was considered 
that, in the absence of an express agreement, further experience might lead 
to the acceptance of precise limits through a rule of customary law. 

In the absence of a precise demarcation, another possible approach would 
be to set tentatively, on the basis of present experience and knowledge, a 
range within which the limits of air space and outer space would be assumed 
to lie. It was suggested that an approach of this kind should avoid a boun- 
dary so low as to interfere with existing aviation regimes or so high as 
unreasonably to fetter activities connected with the use and exploration of 
outer space. 

There was also discussion as to whether or not further experience might 
suggest a different approach, namely, the desirability of basing the legal 
regime governing outer space activities primarily on the nature and type 
of particular space activities. 

One development might be the conclusion of inter-governmental agree- 
ments, as necessary, to govern activities sufficiently close to the earth’s 
surface and bearing such a special relationship to particular States as to 
call for their consent. Each such agreement could contain appropriate provi- 
sions as to the permissibility of a given activity by reference not only to 
altitude and “vertical” position but also to trajectory, flight mission, known 
or inferred instrumentation, and other functional characteristics of the 
vehicle or object in question. 

It was generally believed that the determination of precise limits for 
air space and outer space did not present a legal problem calling for priority 
consideration at this moment. The Committee noted that the solution of the 
problems which it had identified as susceptible of priority treatment was not 
dependent upon the establishment of such limits. 


2. Protection of Public Health and Safety: Safeguards Against Contamina- 
tion of Outer Space or From Outer Space 


The Committee took note of the apprehensions that have been expressed 
that activities in outer space might bring to those regions, by inadvertence, 
living or other matter from the earth capable of interfering with orderly 
scientific research. It was agreed that further study should be encouraged 
under appropriate auspices to specify the types of risks, the gravity of 
dangers, and the technical possibility, as well as the cost, of preventive 
measures. Such study should also cover safeguards against similar contami- 
nation of the earth as a result of space activities as well as protection 
against other hazards to health and safety that might be created by the 
carrying out of programs to explore outer space. These studies could be 
undertaken with a view to the possible formulation of appropriate inter- 
national standards. 


8. Questions relating to Exploration of Celestial Bodies 


The Committee was of the view that serious problems could arise if 
States claimed, on one ground or another, exclusive rights over all or part 
of a celestial body. One suggestion was that celestial bodies are incapable 
of appropriation to national sovereignty. Another suggestion was that the 
exploration and exploitation of celestial bodies should be carried out exclu- 
sively for the benefit of all mankind. It was also suggested that some form 
of international administration over celestial bodies might be adopted. 

The Committee noted that, while scientific programs envisaged relatively 
early exploration of celestial bodies, human settlement and extensive exploi- 
tation of resources were not likely in the near future. For this reason the 
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Committee believed that problems relating to the settlement and exploitation 
of celestial bodies did not require priority treatment. 


4. Avoidance of Interference among Space Vehicles 


It was agreed that, apart from problems of communications and overload 
of tracking facilities, there was presently little danger of interference of 
space vehicles with each other. It was pointed out that this situation might 
change in time, particularly if vehicles in space are used extensively for 
either global or interplanetary travel. There was discussion about the pos- 
sible relevance to space travel of rules and experience developed in relation 
to air traffic. It was decided that more scientific information would be needed 
before rules could be drafted. 


5. Additional questions raising legal problems 


The Committee recognized that various other technical developments 
would probably call for legal arrangements and regulation. Particular refer- 
ence was made in this connection to meteorological activities in outer space 
which may require international measures to insure maximum effectiveness. 


COMMISSION ON NARCOTIC DRUGS 


In accordance with the decisions taken previously, the Commission had 
before it at its 14th session reports by the World Health Organization, the 
Legal Office of the United Nations and the International Criminal Police 
Organization. A working group, which was attended by an ICAO representa- 
tive, prepared a draft resolution for submission to the Economic and Social 
Council at its 28th session. The draft resolution, which was adopted later 
by ECOSOC with certain slight changes, notes that the Commission believes 
that narcotic drugs in limited quantities are necessary in aircraft first-aid 
kits for use in emergency but that they should be carried and used under 
adequate control and safeguards and invites the Secretary-General of the 
United Nations, in cooperation with ICAO and WHO, and in consultation 
with the International Criminal Police Organization, to prepare and distrib- 
ute to Governments in sufficient time for consideration at the 15th session 
of the Commission on Narcotic Drugs in 1960, a set of requirements to 
control the use of these drugs as follows: 


The Economic and Social Council, 


Taking into consideration the opinion of the International Civil Aviation 
Organization and the legal opinion furnished by the Secretary-General 

Taking note of the study prepared by the International Criminal Police 
Organization 

Noting that, after consultation with the World Health Organization the 
Commission on Narcotic Drugs is of the opinion that narcotic drugs in 
limited quantities are necessary in first-aid kits on board aircraft engaged 
in international flight for use in emergencies, 

Considering that to ensure proper application and to prevent misuse or 
misappropriation, such drugs should be carried and used under adequate 
controls and safeguards, also taking into account the need for interfering 
as little as possible with the expeditious handling of air traffic on the ground, 

Invites the Secretary-General, in co-operation with the International 
Civil Aviation Organization and the World Health Organization and in con- 
sultation with the International Criminal Police Organization, to prepare 
and to distribute to Governments in sufficient time for consideration at the 
fifteenth session of the Commission on Narcotic Drugs, a set of requirements 
essential to ensure proper use of narcotic drugs and to prevent their abuse 
and diversion for illicit purposes, such requirements to be recommended to 
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Governments as a basis for the control of the carriage of narcotic drugs in 
first-aid kits on board aircraft engaged in international flight. 


V. INTERNATIONAL TELECOMMUNICATION UNION 
(ITU) 


At its 9th Plenary Assembly, International Radio Consultative Commit- 
tee (CCIR), in Los Angeles from April 2nd to 30th, 1959, the following 
decisions were taken: 


(a) Radiotelephone distress procedures: 


It was decided to retain the use of “MAYDAY” and not to replace it by 
the spoken letters “SOS.” This corresponds to existing ICAO procedures. 


(b) Frequency stabilization of transmitters: 


New proposals were developed which do not differ significantly from 
those of the ICAO Special COM Meeting “COSP” of August 1958. 


(c) Single side band (SSB), Aeronautical and Maritime Mobile Radiotele- 
phone equipment: ' 


Recognizing that the operational requirements of the aeronautical and 
maritime services differ, the CCIR decided to concentrate on developing 
marine equipment characteristics and to offer its co-operation to ICAO in 
the development of system characteristics for SSB aeronautical equipment. 
It requested ICAO to keep the CCIR informed of progress made. 

While this decision ensures that no unsuitable system will be imposed 
on the aeronautical services it does not exclude compatibility between aero- 
nautical and maritime systems particularly in the frequency (2182 kc/s) 
on which R/T communication between aircraft and surface vessels appears 
to be practicable. 


(d) Watch-keeping by ships on the distress and calling frequency (2182 
ke/s): 


In its recommendation on the subject, the CCIR approved the following 
wording for consideration by the Ordinary Administrative Radio Conference 
(August 1959): 

“In the case of ships which have a radiotelephone installation and 
which do not normally keep watch on 500 ke/s for distress purposes, 
Administrations shall encourage a continuous watch by any appropriate 
means on the distress frequency 2182 kc/s in the place wherefrom the ship 
is usually navigated... .” 


VI. CASE AND COMMENTS 


SWISS (SUPREME) FEDERAL COURT IN NOUVELLE FABRIQUE 
ELECTION VS. PANAGRA-KLM 


Nouvelle Fabrique Election vs. Panagra-KLM—Swiss (Supreme) Fed- 
eral Court, 1st Civil Division, July 14, 1959. 1960 Zeitschrift fiir Luftrecht. 

Facts: Freight forwarder Goth (acting on behalf of the consignor 
Nouvelle Fabrique) delivered, together with a partially made up air waybill, 
a shipment for transportation from Zurich to Arica. In the column “Quan- 
tity and nature of goods,” the air waybill contained the remark “Vol KL 645 
du 4.4.55 et 687 PG du 11.4.55,” thus referring to transportation from 
Zurich to Curacao (KLM) and from there to Arica (Panagra) respectively. 
Rather than awaiting its flight 645 in Zurich, KLM transported the ship- 
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ment first by a Swissair flight to Amsterdam where it was put on flight 645. 
In the air waybill column “Routing and wight or volume charges,” KLM 
indicated this transportation to Amsterdam and indicated the carrier by 
reference to the flight number “SR 120.” The final column, reserved for 
“Name and address of first carrier,” “Signature of issuing carrier or its 
agent,” and “Name and address of issuing carrier’s agent,” was filled up 
by KLM’s date stamp. The third copy of the air waybill was subsequently 
given back to the freight forwarder, who had had no knowledge of this 
handling of the shipment. Because of an over-carriage by Panagra, the 
shipment got lost while in the latter’s care. Under Art. 30 of the Warsaw 
Convention, the shipper claimed damages from KLM. 


The Court: If the consignor requires the carrier to make out or to 
complete the air waybill, it is to be presumed—in accordance with Article 6, 
para. 1 of the Warsaw Convention—that the carrier acts as the consignor’s 
agent, and it is then up to the carrier to designate the first carrier within 
the meaning of Article 30, para. 3 of the Convention on behalf of the con- 
signor. If the first carrier is not expressly designated in the air waybill, its 
position is held by the carrier which, according to the contract as recorded 
in the air waybill, has to do the first part of the whole transportation, even 
if this route leg be a part of a detour leading away from, and back to, the 
place of departure. The provision of Article 8, lit. e, of the Convention, 
referring to the name and the address of the first carrier, is satisfied by a 
summary indication of the first carrier, in the form of the usual abbrevia- 
tion put into the routing column of the air waybill, if there is no doubt 
between the parties as to which carrier is meant by this designation and 
as to its address. 

Remarks: While quite agreeing to the principle deduced by the Court 
from Article 6 of the Convention, one still might have some doubts as to its 
application to the case at hand, because the first part of the route to be 
flown was clearly indicated by the consignor, and the carrier’s arrangement 
for an additional detour to Amsterdam might as well have been held to be 
off the limits of his power to act on behalf of the consignor. Under present 
procedures, the situation frequently arises that the carrier issuing the air 
waybill, while undertaking to effect a substantial part of the total transpor- 
tation, is bound to use the services of another carrier for carrying the ship- 
ment to the point of departure of his own flight. In such cases, like in the 
case at hand, the question arises whether Article 30, para. 3, of the Conven- 
tion, generally exposing the “first carrier” to any right of action which the 
consignor might have under the Convention, does refer to the contracting 
carrier (“issuing carrier” in IATA parlance) or to the carrier over the first 
route leg. Now, this seems to be the first case in which the question was 
decided by a Court. The decision certainly has its merits, but whether it 
settles the question once and for all remains to be seen, because it still may 
be argued that the other construction would not violate the wording of 
Article 30 and not unduly encumber the contracting carrier, but would better 
protect the consignor and better harmonize with the whole framework of 
legal relations created by the Convention. With regard to Article 8, lit. e 
(and Article 9) of the Convention, the decision sanctions the rather loose 
practices generally used in making up air waybill forms. It does no injustice 
to anybody, but some doubts as to its accordance with the wording as well 
as with the scope of the Convention cannot be suppressed. 


Dr. WERNER GULDIMANN (Zurich) 





DIGEST OF RECENT CASES 


AIRPLANE CRASH — WRONGFUL DEATH — 
CONTROLLING STATUTE 


Bannister, Admr, v. Northeast Airlines, Inc. 
6 CCH Aviation Law Rep. 17,688 (E.D.N.Y. Oct. 5, 1959) 

Decedent passenger’s administrator brought an action against the 
defendant airline for wrongful death resulting from an air crash under the 
law of the state where the crash occurred. As this statute placed a limit 
upon the amount of recovery, plaintiff also brought an action under a 
decedent’s law in the state where the estate was being administered for an 
alleged breach of contract of safe carriage. The court held that the law of 
the state where the crash occurs is controlling, and thus the second cause 
of action must be dismissed. 


AIRPORTS — DISCRIMINATION — INJUNCTION — 
MOTIONS TO STRIKE AND DISMISS COMPLAINT 


Henry v. Greenville Airport Commission 
6 CCH Aviation Law Rep. 17,680 (W.D. S.C. Aug. 5, 1959) 

Negro plaintiff brought a damage action against defendant airport 
authority on the ground that he was required to wait for his plane in a 
segregated waiting room, and also a motion for an injunction to prevent a 
similar occurrence in the future to himself and any others in his position. 
Motions to strike portions of the complaint were granted as plaintiff’s 
allegations failed to show how he had been damaged; or that he had been 
deprived of any rights under color of state law. The motion for an injunc- 
tion was denied for the reason that plaintiff’s affidavit failed to show that 
he had been deprived of any legal right, and also failed to sufficiently allege 
that there are others in his position who have been similarly discriminated 
against. Accordingly, the Court dismissed the complaint on the ground that 
it lacked jurisdiction, and that the complaint failed to state a cause of action 
upon which relief could be granted. 


AIRLINE EMPLOYEE — DISCHARGE FOR UNION ACTIVITY — 
COMMON CARRIER STATUS 


Bullock v. Capitol Airways, Inc. 
6 CCH Aviation Law Rep. 17,674 (E.D.N.Y. Sept. 9, 1959) 

Plaintiff employee became actively engaged in an effort to organize the 
flight engineers of defendant airline, and to induce them to join a labor 
union. After the union had been certified by the National Mediation Board 
as the exclusive bargaining agent for the defendant airline’s flight engineer, 
plaintiff was discharged because of his union activities. The Court held that 
defendant airline qualified as a common carrier and hence came under the 
purview of the Railway Labor Act which prohibits discharges of this type. 
Although defendant airline did not operate under a certificate of public 
convenience and necessity issued by the Civil Aeronautics Board, the fact 
that it did not surrender control of its airplanes to charterers or lessees, 
but engaged in transporting goods and passengers on its own, rendered it 
a common carrier. 
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DIGEST OF RECENT CASES 


AIRLINE EMPLOYEE — DEATH AT SEA — WORKMEN’S 
COMPENSATION — DEATH ON THE HIGH SEAS ACT 


King, Admzx. v. Pan American World Airways, Inc. 
6 CCH Aviation Law Rep. 17,666 (U.S.C.A. 9th Cir. August 27, 1959) 
An airline employee whose contract of employment stated that he was 
to spend a certain number of hours yearly aboard an aircraft as a flight 
service supervisor comes within the provisions of the state Workmen’s 
Compensation Act, Accordingly, in an action by his administratrix following 
his death in an air crash at sea, the court held that the Death on the High 
Seas Act was inapplicable, as state workmen’s compensation acts which pro- 
vide an exclusive remedy to injured employees supersede the otherwise 
existing admiralty remedy for personal injuries in situations where the 
application of the state acts does not interfere with the uniformity of the 
maritime law. The Death on the High Seas Act however, might abrogate 
state wrongful death statutes. The fact that the decedent’s employment was 
not maritime in nature, takes this case out of the so-called “twilight zone” 
cases which afforded an election between the federal and state acts. The 

remedy in this case can be under the state act only. 


CONDEMNATION — AIRPORT — QUALIFICATION OF 
COMMISSIONER 


Collins v. Pulaski County 
6 CCH Aviation Law Rep. 17,637 (Va. Sept. 3, 1959) 

In an airport condemnation proceeding, one of the commissioners ap- 
pointed to file the report fixing the compensation for the land to be taken, 
had also been appointed to make an appraisal of the land. The court held 
that the fact that one of the commissioners had also been elected as an 


appraiser created a presumption of prejudice, notwithstanding the fact that 
the commissioner in this case did not subsequently serve as the appraiser 
because of illness. This strict rule is deemed necessary because the power 
of eminent domain is a very high prerogative and great weight is attached 
to the report of the commissioners in fixing compensation, 


CONDEMNATION — AIRPORT — METHOD OF 
EVALUATING DAMAGES 


Matter of Town Board of Town of Islip 
6 CCH Aviation Law Rep. 17,629 (N.Y. July 23, 1959) 

In a condemnation proceeding for the purpose of acquiring land adjacent 
to an airport in order to provide a clear zone beyond one of the airport 
runways, the court in assessing damages, considered any possible uses of 
the land by prospective purchasers despite the fact that there was a zoning 
ordinance which would narrow the uses to be made of the land. The decision 
contemplated a reasonable probability that the zoning restriction might be 
modified or removed in the near future. Further, evidence of valuations 
fixed by taxed assessors is competent only for determining the actual value 
of the land for tax purposes, and not for condemnation purposes. 


AIRLINE EMPLOYEES — RAILWAY LABOR ACT — SYSTEM 
BOARD OF ADJUSTMENT — JUDICIAL REVIEW 


National Airlines, Inc. v. Metcalf 
6 CCH Aviation Law Rep. 17,626 (Florida Aug, 13, 1959) 

Plaintiff airline employee was awarded money damages by the System 
Board of Adjustment for being laid off from his job, and defendant airline 
sought declaratory relief from this judgment in the lower state court, 
claiming that the award was arbitrary and capricious, and that the board 
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exceeded its authority in awarding it. The lower court dismissed the com- 
plaint holding that under the provisions of the Railway Labor Act, and the 
contract under which the System Board of Adjustment was created, an 
award by the board is final and binding upon the parties thereto. The appel- 
late court reversed, holding that agreements to arbitrate disputes and be 
bound by the awards do not preclude attacks through declaratory judgment 
actions on the grounds that the Board has exceeded its jurisdiction, or that 
= award was so arbitrary and capricious as to deny procedural due process 
of law. 


AERIAL SPRAYING PILOTS — INDEPENDENT CONTRACTORS — 
WORKMEN’S COMPENSATION 


Houston Fire & Casualty Ins. Co. v. Farm Air Service, Inc. 
6 CCH Aviation Law Rep. 17,611 (Texas June 10, 1959) 

Defendant aerial spraying service hired pilots to have complete control 
over the spraying operation, with the express contract proviso that they 
were to be treated as independent contractors, The pilots, when not used in 
a flying status, also contracted to service the planes. In an action by plaintiff 
insurance company to recover unpaid premiums under a workmen’s com- 
pensation policy, the court held that parties may legally enter into a contract 
creating the status of independent contractor, notwithstanding the fact that 
the contract was entered into for the express purpose of avoiding the state 
Workmen’s Compensation Act, Although the Act will still be applicable 
when the pilots are engaged in servicing the planes, it will not apply when 
they are engaged in the spraying operation. 


AIRLINE PASSENGER INJURED — PROXIMATE CAUSE 
Winer v. Eastern Air Lines, Inc. 


6 CCH Aviation Law Rep. 17,609 (Mass. June 30, 1959) 

Defendant airline failed to allow sufficient time for transfer from one 
airport to another in New York on a Miami-Boston through flight. Plaintiff 
passenger, in hurrying to make her plane after the late transfer, tripped 
and was injured. The court held that the airline was negligent in failing to 
allow sufficient time for transfer, and that this negligence could be properly 
construed as the proximate cause of the plaintiff’s injury. 


CAB ORDERS — JUDICIAL REVIEW — NEW ROUTE AWARDS 


Eastern Air Lines v. Civil Aeronautics Board 
6 CCH Aviation Law Rep. 17,694 (U.S.C.A. 2d Cir. Oct. 7, 1959) 


In affirming orders of the Civil Aeronautics Board granting new routes 
to various air carriers, the court held: (1) In an area proceeding where an 
applicant objects to the failure of the Board to consolidate its application 
contending that it is entitled to a concurrent hearing as its application and 
the others are mutually exclusive, the applicant must produce evidence of 
mutual exclusivity or his objection will be treated as not having been made; 
(2) the Board’s practice of issuing press releases prior to its formal decision 
does not amount to a prejudgment of the case or deny a party of a fair 
hearing; (3) there is no improper delegation of authority where assistants 
to Board members cast votes pursuant to instructions of their superiors; 
(4) the issuance of press releases by one of the plaintiffs relating to an 
equipment acquisition program immediately prior to the award cannot have 
the effect of unduly influencing the Board; (5) there is no requirement that 
the Board make a finding if fitness respecting an unsuccessful applicant 
where the Board has made a finding that the successful applicant is fit, 
willing and able to perform the required service; (6) Congressional testi- 
mony in favor of one of the applicants does not constitute undue influence. 
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STATUS OF THE ITA 


In the Spring 1959 Issue of the Journal we published an article by 
Albert W. Stoffel entitled “American Bilateral Air Transport Agreements 
on the Threshold of the Jet Transport Age.” In his article Mr. Stoffel 
referred several times to the Institut du Transport Aérien, characterizing 
statements made by that Association as “French comment.” Our attention 
has been called by the ITA to the fact that although originally French, since 
1954 it has been purely an international co-operative research association 
including in its membership aeronautical administrations, IATA airlines, 
and aircraft and engine manufacturers of at least 29 different countries. 
The Journal is happy to publish this explanation of ITA’s basic purpose and 
functions, and to wish the ITA all success in its international endeavors. 


—The Editors 
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